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PREFACE

This second edition comes at what may be a critical juncture in the develop-
ment of Canadian evidence law. A new Canada Evidence Act, modelled
closely on the Uniform Evidence Act, has been introduced into Parliament. If
the statute is ultimately enacted, counterparts similar in content are likely to
follow in at least some of the provinces. Where that occurs, the fabric of the
common law regime explored in the following pages will disappear, replaced
by what are, in all but name, codes of the law.

That, I am convinced, would not be desirable.

Evidence law should remain flexible, capable of ready and wise response to
new problems of trial process as they arise. A comprehensive statutory
statement cannot fit this bill. Legislation necessarily sets out doctrine as
conceived at a given point of time, frozen into a particular set of authoritative
words. Statutory policy and language repel judicial attempts to adjust as need
dictates. Granted, inflexibility may be a small price to pay if the body of
common law supplanted is defective beyond the power and will of judges to
repair. Fortunately, that is not the case in this country. Most of the common
law of evidence is tolerably adapted to the problems it must solve. Most of
what is not can be corrected in the courts. That Canadian judges are in-
creasingly willing to take on the job is shown by some of the more recent
judicial efforts this book canvasses.

Even assuming that a comprehensive statutory statement of evidence law
were desirable, its inflexibility dictates that policy and language must be
wisely conceived in the first instance. Here the Uniform Evidence Act is
deeply flawed. For the most part embodying recommendations of the
Federal/Provincial Task Force on Uniform Rules of Evidence, its provisions
carry the inadequacies of the Task Force’s work. Shallow research and analy-
sis, unwarranted assumptions about the wisdom of existing doctrine, mis-
takes in articulating doctrine: all have left their mark. In some instances,
although the Task Force came to sensible conclusions, its parent body, the
Uniform Law Conference, rejected resulting recommendations. Examples are
discussed at relevant points in this book. In sum, even if evidence law in
Canada should be translated into statutory form, we deserve better than the
Uniform Evidence Act.

As in the first edition, I have omitted most supporting references a student
in a first course in evidence law would not likely want to look up. Unless wide-
spread enactment of the Uniform Evidence Act renders the research useful
only to historians, I still contemplate publishing the references as footnotes in
a future edition or in a supplementary volume. For this edition, the cases have
been checked through law reports and unpublished judgments issued up to
late February 1983. Statutes have been rendered current as of mid-April.

I am grateful to those who have given permission for the reprinting of
excerpts from the books, periodical articles and other materials indicated:
American Bar Association (ABA Model Code of Professional Responsibility,
rev. 1980, copyright American Bar Association); American Law Institute
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iv. PREFACE

(Model Code of Evidence, copyright 1942 by the American Law Institute):
American Law Institute-American Bar Association Committee on Continu-
ing Professional Education (E. Morgan, Basic Problems of Evidence,
copyright 1963 by the American Law Institute); Melvin M. Belli; Butterworth
Law Publishers Ltd. (T. Mathew, Forensic Fables by O, 1961; R. Cross,
Evidence, 3d edition 1967; J. Heydon, Cases and Materials on Evidence,
1975); Canadian Bar Association (CBA Code of Professional Conduct); Cana-
dian Bar Review (Schiff, The Use of Out-of-Court Information in Fact Deter-
mination at Trial, 41 Canadian Bar Review 335; Haines, Criminal and Civil
Jury Charges, 46 Canadian Bar Review 48); Charles C. Thomas, Publisher (P.
Wall, Eye-Witness Identification in Criminal Cases, 1965); Chitty’s Law
Journal (Common, The Crown Prosecutor — Key Man in Law Enforcement,
14 Chitty’s Law Journal 12); Columbia Law Review Association (Davis,
Judicial Notice, 55 Columbia Law Review 945, copyright 1983 by the Direc-
tors of the Columbia Law Review Association, Inc.); Columbia University
Press (E. Morgan, Some Problems of Proof under the Anglo-American Sys-
tem of Litigation, 1956); Cornell University and Fred B. Rothman & Co.
(Nizer, The Art of Jury Trial, 32 Cornell Law Quarterly 59, copyright 1946 by
Cornell University); Professor K.C. Davis; Foundation Press, Inc. (E. Mor-
gan, J. Maguire & J. Weinstein, Cases and Materials on Evidence, 4th edition
1957; J. Maguire, J. Weinstein, J. Chadbourn & J. Mansfield, Cases and
Materials on Evidence, 5th edition 1965, copyright 1957 and 1965, respec-
tively, by the Foundation Press, Inc.); Professor John Furedy (Scientific Aids
to Testimonial Trustworthiness, previously unpublished paper); The Globe
and Mail (The Globe and Mail, May 27th 1959); Edson L. Haines; The
Harvard Law Review Association (Maguire, The Hillmon Case — Thirty-
Three Years After, 38 Harvard Law Review 709; Morgan & Maguire, Looking
Backward and Forward at Evidence, 50 Harvard Law Review 909; Morgan,
Judicial Notice, 57 Harvard Law Review 269; Morgan, Hearsay Dangers
and the Application of the Hearsay Concept, 62 Harvard Law Review 177,
copyright 1925, 1937, 1944, 1948, respectively, by the Harvard Law Review
Association); Dr. Anne Hayman; Marjorie Kennedy (J. Kennedy, Aids to
Jury Charges — Criminal, 2d edition 1975); The Lancet (Hyman, Psycho-
analyst Subpoenaed, The Lancet, October 16th 1965); Law Reform Commis-
sion of Canada (Report on Evidence, 1975; Law of Evidence Project Study
Paper No. 5, 1973); The Law Society of Upper Canada (Pepper, Scientific
Proof'in [1959] Special Lectures of the Law Society of Upper Canada: Jury
Trials 277; Maloney, Expert Evidence in [1969] id.. Defending a Criminal
Case 77); Little, Brown and Company (Wigmore on Evidence, volumes 4-6
(Chadbourn revision), volumes 7 and 8 (3d edition), volume 8 (McNaughton
revision), volume 9 (Chadbourn revision); MacMillan Publishing Co., Inc.
(Hart & McNaughton, Evidence and Inference in the Lawin D. Lerner, editor,
Evidence and Inference): Minnesota Law Review (Redmount, The Psycho-
logical Bases of Evidence Practices: Intelligence, 42 Minnesota Law Review
559); Louis Nizer; Robert S. Redmount; Senate of the Inns of Court and the
Bar (Annual Statements of the General Council of the Bar of England and
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Wales for 1961 and 1965); Sweet & Maxwell Ltd. (Williams, Corroboration —
Sexual Cases, [1962] Criminal Law Review 662); Utah Law Review (Stewart,
Perception, Memory and Hearsay: A Criticism of Present Law and the Pro-
posed Federal Rules of Evidence, 1970 Utah Law Review 1); West Publishing
Company (M. Belli, Modern Trials, 1st edition 1954; C. McCormick, Hand-
book of the Law of Evidence, 1st edition 1954, 2d edition 1972); The Yale Law
Journal Company and Fred B. Rothman & Co. (Morgan, A Suggested Classi-
fication of Utterances Admissible as Res Gestae, 31 Yale Law Journal 229,
229-34, 236-39; Note, Interrogation in New Haven: The Impact of Miranda,
76 Yale Law Journal 1519, 1613-14). The discussion of res ipsa loquitur in
Chapter 16 previously appeared in somewhat different form as an article, A4
Res Ipsa Loquitur Nutshell, 46 University of Toronto Law Journal 451. I also
express my appreciation to the Canada Council for the grant of a Killam
Senior Research Scholarship to assist my research during a sabbatical leave in
1978-79.

Faculty of Law Stanley Schiff
University of Toronto
June 1983
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