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PREFACE

The practice of family law is under-rated within the legal profession in
terms of prestige, complexity, and even remuneration. When Tom
Altobelli began teaching aspiring lawyers in 1995, he noticed that this
perception was shared among law students. Ever since, he has striven to
change that perception by demonstrating the complexity of family law,
particularly through its interaction with other areas of law such as equity,
bankruptcy and superannuation, to name just a few. There is a great
challenge in practising in an area of law which is constantly changing, is
always the subject of intense public scrutiny, which impacts on the lives of
more people than any other area of law in Australia, and which interfaces
with so many other bodies of knowledge, both technical and sociological.

Since the first edition of this work was published in 1999 (Butterworths
Skills Series: Family Law — Theory Meets Practice) there have been a number
of significant changes to the Family Law Act and Rules which have
impacted on the practice of family law including:

* establishment of the Federal Magistrates Court of Australia;

* introduction of child support legislation that replaced child
maintenance applications as the new method of determining what
financial support parents should provide for their children;

* significant amendments to that part of the Family Law Act that deals
with parenting issues that commenced in 2006;

* replacement of maintenance agreements in 2000 with binding
financial agreements, including provisions for parties to enter into pre-
nuptial agreements;

* an entirely new set of rules, forms and procedures for the Family
Court of Australia that commenced in 2004;

* amendments to the Family Law Act to provide for Less Adversarial
Trial (LAT) for parenting cases under the Family Law Act with the
option for parties to consent to financial proceedings also being dealt
with under the LAT procedure;

» increased emphasis for parties to attempt resolution of parenting and
financial matters before and after proceedings are commenced;
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* amendments to the Family Law Act to enable parties to a de facto
relationship who are living in referring states and territories, and where
the de facto relationship broke down after 1 March 2009, to have
financial issues between those parties determined under the Family
Law Act rather than state and territory legislation;

* inclusion in 2002 of Pt VIIIB into the Family Law Act, so that a
Family Law Court can make orders in respect of superannuation
interests that are binding and enforceable against the trustee of a
superannuation fund and for clauses to be included in a Financial
Agreement that ‘splits’ (divides) a superannuation interest;

* the introduction of a new Pt VIIIAA in 2004 that enables a Family
Law Court, in financial proceedings, to make orders and injunctions
that are binding on third parties;

* the transfer of bankruptcy proceedings to a Family Law Court where
one spouse has become bankrupt for a Family Law Court to then
determine the competing interests of the non-bankrupt spouse and the
creditors of the bankrupt spouse where proceedings for financial
orders between the two spouses were awaiting determination under
the Family Law Act;

* the commencement, in 2008, of new courses for law graduates at the
College of Law for Certificates, Diplomas and a Masters Degree in
Applied Law (Family Law).

Tom has sought to equip law students for practice in a jurisdiction which
is principally governed by discretionary principles, and where the playing
field (or is it the battleground?) is not always level because of complex
factors such as gender, ethnicity, culture, religion and information
imbalance. Students have been challenged to confront the realities of the
intensely emotional context in which family law is practised and to
contemplate whether their own personalities will allow them to cope with
the rigours of family law practice.

The first edition of the book was largely based on the skills component of
the core subject Family Law which Tom taught at the University of
Western Sydney from 1996-1999 and which is relevant and applicable to
all lawyers seeking to develop a family law practice. This book deals with
particular problems which arise in the family law context; for example,
interviewing the emotional client and the client of non-English speaking
background. There are many skills covered which are common to other
areas of law, particularly the taking of instructions, drafting, case
preparation and presentation, advocacy and negotiation. In each case,
however, these skills are presented in the context of family law.

lan is a practising lawyer who spent more than 30 years practising as a
barrister, appearing almost entirely in family law matters and, in recent
years, as counsel at Swaab Attorneys, Sydney. He is the co-author of
Australian Family Law, Vol 4, LexisNexis and author of the Family Law
section in the Australian Encyclopaedia of Forms and Precedents, LexisNexis.
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PREFACE

He is a member of Applied Law (Family Law) Committee of the College
of Law and a qualified Family Law Mediator and Arbitrator.

The second edition was an updating by lan of the original 15 chapters
written by Tom to take into account changes to and new developments to
the material in the chapters that occurred in the decade since the book was

first published.

The third edition is a further updating by lan of the original 15 chapters
by Tom with seven new chapters that deal with most of the changes to
Family Law and the practice of Family Law since 2000. When presenting
papers at the College of Law, New South Wales State Legal Conference
and elsewhere, lan either uses Practising Family Law as the text for such
presentations or refers to extracts from the book.

This book is not just for aspiring lawyers, but also for lawyers who are
new to the practice of family law. It sets out practice-related issues which
are not necessarily covered, or are inadequately covered, in other materials.
We bring to bear on this book almost seven decades of combined
experience in this area of law as well as the benefit of critical reflection,
from a very broad spectrum: Tom as an academic and Federal Magistrate,
lIan as an advocate and family law practitioner. Tom has also practised at
the ‘coal face’ as a family law practitioner.

We welcome feedback, comments and criticism. We thank all who
helped make this book possible: judges and counsel with whom we have
worked, countless professional colleagues and clients who have taught us so
much, academic colleagues, practitioners and hundreds of students who we
have been privileged to teach.

To all aspiring family lawyers — you aspire to a difficult, challenging, but
intensely satisfying area of practice. There are rewards too, but they cannot
always be measured in financial terms. Practise family law sensibly and
sensitively. Boldness is required but discretion more so.

Ian Serisier & Tom Altobelli
Sydney, NSW
December 2011
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