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PREFACE

In the Introduction to Parts 1 and 3, I have discussed in some
detail the concept of this book. Here it is sufficient to recall the
unique quality of the right to a speedy trial as summarized by the
Supreme Court in Barker v. Wingo:

The right to a speedy trial is generically different from any
of the other rights enshrined in the Constitution for the
protection of the accused. In addition to the general concern
that all accused persons be treated according to decent and
fair procedures, there is a societal interest in providing a
speedy trial which exists separate from, and at times in
opposition to, the interests of the accused.

I am indebted to a number of people for their assistance. Dean
Alan Matheson provided resources when resources were scarce.
Professor Ed Cleary provided the inspiration. My two principal
research assistants, Wendy Danielson and Pamela Doak, provided
invaluable aid. Kathleen Misner assisted in the proofreading.
Finally I would like to thank Karen Ravert and Sandi Mitchell for
their tireless secretarial assistance.
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§1 SPEEDY TRIAL

§ 1. Introduction.

Litigation concerning the constitutional right to a speedy
trial is highly fact-specific and consequently the text of
Parts One and Three makes consistent reference to those
factual situations which are continually re-occurring in the
case law. The discussion of the case law of each circuit
centers on the application of Barker v. Wingo by the federal
courts of the circuit. Within the discussion one will also find
reference to other prompt disposition issues, which are not
precisely Sixth Amendment issues, such as preindictment
delay, prompt probation and parole revocation hearings, the
application of Federal Rules of Criminal Procedure 48(b)
and the application of the Interstate Agreement on
Detainers to which the United States is a party. In the
discussion of Barker v. Wingo within the circuits, first one
will find procedural questions regarding application of the
Sixth Amendment right such as the effect of a guilty plea
on a subsequent claim by the defendant of a denial of a
speedy trial followed by a discussion of Barker broken down
into a discussion of each factor: delay, cause of delay,
assertion of the right by the defendant, and prejudice. The
discussion of prejudice is organized around the three major
interests protected by the Sixth Amendment: protection
against undue anxiety and concern, protection against
pretrial incarceration and protection against impairment of
the defense.

Part One begins with a discussion of the Sixth Amend-
ment right to a speedy trial of the Supreme Court cases. All
attorneys should begin with the discussion in the Supreme
Court and then proceed to discussion within the applicable
circuit. If the case law of the appropriate circuit is inade-
quate, other circuit case law or state case law should be
consulted.



SIXTH AMENDMENT § 2

The case law within Part One is primarily cases decided
after the 1972 decision of Barker v. Wingo and before July
1, 1982.

§ 2. United States Supreme Court.

The Sixth Amendment to the United States Constitution
provides:

In all ecriminal prosecutions, the accused shall enjoy
the right to a speedy and public trial by an impartial
jury of the State and district wherein the crime shall
have been committed, which district shall have been
previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted
with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have
the assistance of counsel for his defense.

Like many other protections found in the Bill of Rights, the
speedy trial provision can be traced to the Magna Carta:
“We will sell to no man, we will not deny or defer to any man
either justice or right.” ? The most immediate predecessor to
the Sixth Amendment speedy trial right was the Virginia
Declaration of Rights of 1776, which provided, “In all cap-
ital or criminal prosecutions a man hath a right ... to a
speedy trial.” 3 But despite the apparent importance of the
provision, speedy trial cases have only infrequently reached
the Supreme Court.

In Beavers v. Haubert," a 1905 Supreme Court case,
Beavers argued that he could not be removed from the East-
ern District of New York to the District of Columbia as long
as there were pending indictments against him in the East-
ern District of New York. Beavers based this argument
upon his constitutional right to a speedy trial in the Eastern
District of New York claiming that the right would be jeop-
ardized if he were first removed to be tried for a separate
crime in the District of Columbia.® To this argument the
Court replied:

3



§2 SPEEDY TRIAL

Appellant seems to contend that the right attaches and
becomes fixed to the first accusation, and whatever be
the demands of public justice they must wait . ... The
right of a speedy trial is necessarily relative. It is con-
sistent with delays and depends upon circumstances. It
secures rights to a defendant. It does not preclude the
rights of public justice.®

The Court in Beavers v. Haubert highlighted three aspects
of speedy trial litigation that one can find in most speedy
trial cases today: first, the constitutional right to a speedy
trial is a “relative” right requiring a balance between the
interests of the defendant and the interest of society; ? sec-
ond, defendant’s claim that he wishes a speedy trial is often
seen by the court as a ruse to avoid prosecution and actually
it is the wish of the defendant not to be tried in a speedy
fashion; ® and, third, in speedy trial litigation the defendant
is rarely successful in his claim.?

Issues of speedy trial do not again reach the Supreme
Court until 1928 and then only faced in dicta. In Gaines v.
Washington,'° the defendant complained that his murder
trial was not a “public trial” as required by the Sixth
Amendment.!'! The defendant argued the then “novel”
argument that

due process of law enacted in the Fourteenth Amend-
ment in cases tried in state courts must be construed as

equivalent to the Sixth Amendment in federal trials.
The question has not arisen in any case cited to us.'?

The Court summarily held that “the Sixth Amendment to
the Federal Constitution does not apply to the trial of crim-
inal prosecutions by a State.” '3

It is not until 1956, in Pollard v. United States,'* that the
Supreme Court is once again faced with a speedy trial issue.
However, unlike the usual speedy trial issue questioning
the time from arrest or indictment to trial, Pollard com-
plained that the Sixth Amendment speedy trial provision

4



SIXTH AMENDMENT § 2

was violated because of delay in his sentencing.'® It is ironic
that the first “modern” speedy trial case before the Supreme
Court raised an issue never again raised in the Supreme
Court and only rarely raised subsequently in the lower
courts.

Pollard was tried and convicted on September 8, 1952, of
embezzling a United States Treasury check. Due to a
misunderstanding between the judge and Pollard, Pollard
was absent from the courtroom when sentenced. Although
not legally sentenced, Pollard learned from state
authorities that upon leaving state custody he should report
to a federal probation officer. Pollard complied with the
advice and reported to the federal probation officer for
almost two years. On September 1, 1954, the trial judge
issued a bench warrant for Pollard on the basis of the proba-
tion officer’s report that Pollard had violated his parole
terms. On September 21, 1954, Pollard was sentenced on
the original 1952 conviction to a prison term of two years.'®

Pollard argued that the 1954 sentence violated his federal
speedy trial right. The Court assumed arguendo “that sen-
tence is a part of the trial for purposes of the Sixth Amend-
ment.” 17 But in denying relief and affirming Pollard’s
conviction and sentence the Court noted that “[w]hether
delay in completing a prosecution such as here occurred
amounts to an unconstitutional deprivation of rights
depends upon the circumstances.” '® The Court centered its
balancing test on the fact that unlike a number of lower
court cases which had found unconstitutional deprivations
of the right to a speedy trial, the delay in Pollard was not
purposeful or oppressive but rather it “was accidental and
promptly remedied when discovered.” '*

The four-judge dissent 2° in Pollard stated that “[i]t has
never been held that the sentence is not part of the
‘trial.” ” ?! But the dissent stated that it was unnecessary at
this time to decide that issue as Pollard’s sentence was

5



§2 SPEEDY TRIAL

clearly in violation of Federal Rule of Criminal Procedure
32(a) which mandated that “sentence shall be imposed
without unreasonable delay.” **

Besides the intriguing question whether the Sixth
Amendment right to a speedy trial applies to the time for
sentencing, Pollard v. United States once more made it
clear that the right to a speedy trial was not an absolute and
one major factor to be considered in the balancing process
was the presence or absence of intentional delay on the part
of the Government. For the first time in Pollard one receives
a clear message from the Court that the balancing test will
be influenced by the possibility that the accused will be set
free. In refusing relief to Pollard the Court wrote, “Error in
the course of a prosecution resulting in conviction calls for
the correction of the error, not the release of the accused.” %
Perhaps the presence of a less drastic remedy than freedom
for the accused would have caused the five-judge majority to
look more favorably upon Pollard’s plight.?*

The Court’s balancing-of-interests approach in Pollard
was used again in United States v. Ewell.?> On December
18, 1962 Ewell pleaded guilty to selling narcotics. On July
17, 1963, the Seventh Circuit, in a case wholly unrelated to
Ewell’s, held that an indictment for selling narcotics must
allege the name of the purchaser. Based upon the Seventh
Circuit opinion, Ewell moved to vacate his conviction and
the motion was granted on November 6, 1963. Ewell was
immediately rearrested and reindicted but the district court
granted Ewell’s motion to dismiss on the ground that Ewell
had been denied his Sixth Amendment right to a speedy
trial.?® Citing to both Beavers v. Haubert ?" and Pollard v.
United States,?® the court noted that the right to a speedy
trial must be balanced against the rights of public justice.?®
In holding that the passage of nineteen months between the
original arrest and the second indictment was not a per se
violation of the Sixth Amendment, the Court, for the first

6



SIXTH AMENDMENT § 2

time, identified various interests which were to be balanced
in deciding whether there had been a violation of the Sixth
Amendment.

This guarantee is an important safeguard to prevent
undue and oppressive incarceration prior to trial, to
minimize anxiety and concern accompanying public
accusation and to limit the possibilities that long delay
will impair the ability of an accused to defend himself.
However, in large measure because of the many proce-
dural safeguards provided an accused the ordinary
procedures for criminal prosecution are designed to
move at a deliberate pace. A requirement of
unreasonable speed would have a deleterious effect
both upon the rights of the accused and upon the ability
of society to protect itself.*®

In applying these rather nebulous principles to Ewell, the
Court began a process, that culminates in Barker v.
Wingo,?! of establishing fairly specific factors which a court
is to balance in making its determination whether a defen-
dant’s right to a speedy trial has been violated. In Ewell the
Court first observed that the new indictments were brought
well within the applicable statute of limitations.

Surely appellees could claim no automatic violation of
their rights to a speedy trial if there had been no
charges or convictions in 1962 but only the § 4704
indictment in 1964. In comparison with that situation,
the indictments and convictions of 1962 might well
have enhanced appellees’ ability to defend themselves,
for they were at the very least put on early notice that
the Government intended to prosecute them for the
sEeciﬁc sales with which they were then and are now
charged.??

Second, the Court noted that Ewell could not claim any
possible prejudice — Ewell mentions “no specific evidence
which has actually disappeared or has been lost, no wit-
nesses who are known to have disappeared.” 3* Finally the
Court noted that the actions of the Government in the delay

7



§ 2 SPEEDY TRIAL

were without fault. The delay came from a subsequent
ruling in an unrelated case. The good faith of the Govern-
ment was further evidenced by the fact that in the second
indictment Ewell was charged with a less serious crime
than he was charged in the first indictment.**

In Klopfer v. North Carolina,” the Supreme Court, for
the first time, held that the speedy trial provision of the
Sixth Amendment was applicable to the States through the
due process of the Fourteenth Amendment *° and immedi-
ately the issue of speedy trial took on greater significance.*”
Klopfer was a Professor of Zoology at Duke University who
was arrested for criminal trespass during the course of a
civil rights demonstration. The charge of criminal trespass
was a misdemeanor. In February, 1964, Klopfer was
indicted. During Klopfer’s trial the jury failed to reach a
verdict and the trial judge declared a mistrial. In March,
1965, the State’s solicitor decided to have a nolle prosequi
with leave entered in the case instead of proceeding directly
to a second trial. Under North Carolina Criminal Proce-
dure, the State solicitor, at any time, could decide not to
prosecute the case. But at the instigation of the solicitor the
case could be restored to the docket. Since the indictment
had not been discharged, the statute of limitations
remained tolled. When Klopfer was informed of the
solicitor’s decision to nol pros the case, he objected.
Although the trial judge indicated he would grant the
solicitor’s motion to nol pros the case, the solicitor decided
to file a motion with the court to continue the case to the
next court term. The motion was granted.*®

At the next term of the court, August, 1965, Klopfer’s case
was not set for trial. When Klopfer objected, the solicitor
moved to nol pros the case.”® The motion was granted and
Klopfer appealed to the North Carolina Supreme Court. In
rejecting Klopfer's appeal. the North Carolina Supreme
Court concluded:
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