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The global liberalization regime of the past two decades has fundamentally
affected the operation of international air transport services.

This process calls for reflection and analysis across a wide range of legal and
policy areas, including but not limited to public international air law and policy,
with special reference to safety, security and environmental concerns, liability,
competition law regimes, company law, and the complex relationship between
European Community law and public international law.

The Aviation Law and Policy Series critically examines developments
around liberalization of air services internationally resulting in the establishment
of Open Aviation Areas; institutional questions such as the external powers of the
European Community and the relationship between international organizations
such as ICAO and EUROCONTROL; the coming into force of unlimited liability
regimes and related case law; the granting of antitrust immunity to international
airline alliances; and cooperation between competition authorities. Attention will
also be paid to topical safety and security issues, and the growing impact of
aviation in relation to the environment, dictating the design of emission trade
systems. Last but not least, commercially oriented subjects such as aircraft
financing and leasing will be addressed, both from the perspective of national and
international legal regimes, taking into account practical cases and case law.

The objective of the series is to make a contribution to legal thinking on the
multifaceted aspects of this important field of law. The publications are designed
to document and anticipate the evolution of aviation law and policy in the twenty-
first century.

The titles published in this series are listed in the back of this volume.
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Foreword

In all modes of traffic and transport, safety is a primordial issue. This is the case
too, and especially so, for civil aviation and air transport. This book deals with
aviation safety. As long ago as 1944, the nations of the world agreed upon an
international aviation safety regime in the Convention on International Civil Avi-
ation, which, amongst other things, created the International Civil Aviation Orga-
nization (ICAQO), headquartered in Montreal, and empowered it to issue safety
standards and recommended practices, and to see to their oversight.

The author of this book, Dr Jiefang Huang, wrote his doctoral thesis at Leiden
University on the subject. The book is a commercial version of the dissertation,
earlier published, in a limited edition, by the E.M. Meijers Institute for Legal
Research at Leiden’s Law Faculty. The book addresses both aviation safety and
the functions and practices of ICAO exhaustively. It also devotes attention
to aviation security. Whereas, in ordinary parlance, safety and security are
synonymous, in aviation the word security has taken on the special meaning of
safeguarding aviation from unlawful interference, of which terrorism is the most
dangerous form.

Dr Huang’s most significant contribution to legal science, it seems, is his plea
to consider civil aviation safety obligations not only as merely contractual obliga-
tions between States, but as obligations owed erga omnes, to the international
community as a whole, and as generally applicable, compulsory law for all (jus
cogens). This plea will no doubt give rise to interesting discussions and follow-up
in the years to come.

The book, as the product of a Ph.D. thesis, is not only doctrinally, theoretically
thorough, but it also profits greatly from the practical experience of the author as
a legal officer at ICAO. It has been my pleasure and privilege to have been
Dr Huang’s thesis supervisor (promotor) at Leiden University from 2001 to
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2009, and equally to have been his teacher, much earlier, in the mid-1980s, when
he was a graduate student for a master’s (LL.M.) degree at McGill University.

Dr P.P.C. Haanappel

Professor of Air and Space Law (em.), Leiden University
Adjunct Professor of Law, McGill University

March 2009
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Introduction

In November 1944, towards the end of the Second World War, representatives
from fifty-four nations gathered in Chicago to design a blueprint for the worldwide
regulation of post-war international civil aviation.” The conference resulted in the
adoption of the Convention on International Civil Aviation (Chicago Convention)
on 7 December 1944 and the establishment of the International Civil Aviation
Organization (ICAO) on 4 April 1947, when the Convention came into force.?
The main mission of ICAQ is to ‘insure the safe and orderly growth of international
civil aviation throughout the world’ 2 Accordingly, since the date of its birth, ICAO
has been closely linked with aviation safety.?

More than sixty years have passed. Has ICAO lived up to the expectations of
its founders? Some believe that it is ‘one of the most effective international orga-
nizations in the United Nations system’; others, while praising the work of its first

1. P.P.C. Haanappel, The Law and Policy of Air Space and Outer Space: A Comparative Approach
(The Hague: Kluwer Law International, 2003), 17. Fifty-two States signed the Final Act of the
Chicago Conference. See, The Department of State, United States of America, Proceedings of the
International Civil Aviation Conference, vol.1 (Washington: United States Government Printing
Office, 1948). See also, infra Ch. 1, section 1.2.

See, ICAO Doc. 7300/9 Convention on International Civil Aviation.

3. Article 44 a), Chicago Convention. The Preamble also mentions that the undersigned govern-
ments have agreed on certain principles and arrangements in order that international civil avi-
ation ‘may be developed in a safe and orderly manner’.

4. See, infra Ch.1, sections 1.2 to 1.4. Throughout the present study, the term ‘safety’ or ‘aviation
safety’ refers to the safety of international civil aviation. It does not deal with the use of aircraft
for military services, or the law of air warfare, except to the extent that they have impact on the
safety of international civil aviation.

5. A.J. Broderick & J. Loos, ‘Government Aviation Safety Oversight — Trust, but Verify’, JALC 67
(2002): 1035-1036.
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