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Preface

The purpose of this book remains what it was forty years ago, when Jolowicz
wrote in the preface to the first edition :

¢ This book is intended, in a sense, to provide a version of Hamlet with-
out the Prince of Denmark. The central subject of Roman legal studies
must remain the private law of classical and later times, but an historical
background has always been necessary, and is even more so now that the
new problems discussed by modern authors are mainly of an historical
rather than a dogmatic nature. My object has therefore been to . . . give
the student what he needs to know about Roman law rather than the
Roman law itself. The main emphasis is on the sources of law and the con-
stitutional developments without which the nature of the sources cannot be
understood, but I have tried in addition to explain procedure and to give
an idea of the judicial structure. It seemed also that for the republican
period it was possible to give some account of the state of our knowledge
without explaining or presupposing the institutions of the developed law in
any detail, and thus to portray the foundations on which the later edifice
was built. No attempt has been made to avoid controversial topics, because
in these studies controversy is the breath of life, and there is often more to
be learnt from an appreciation of opposing theories than from an acknow-
ledged fact.’

But the study of Roman law and Roman constitutional history have not
stood still, and, since Jolowicz was able to make only minor alterations in the
second edition twenty years ago, a thoroughgoing revision seemed now to be
essential. The character of the book is, I hope, unchanged, but some sections
are entirely new, many have been largely rewritten, and there are few pages
which have remained altogether unaltered. My chief endeavour has been to
maintain the balance which I have always regarded as a great virtue of the
book, and which was manifested not only in its assessment of controversial
questions but also in the relationship between text and footnotes. In intro-
ducing the second edition Jolowicz expressed the hope that it was ¢ still pos-
sible for a reader to understand the text although he has no previous
acquaintance with the subject, while the scholar is told of the direction in
which he might profitably dig ’. My difficulty has been to take account of the
mass of literature which has appeared in the last forty years without destroy-
ing Jolowicz’s careful balance or swamping the notes with a flood of biblio-
graphy. For, paradoxical as it may seem, at a time when Roman law at an
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Preface

elementary level has been almost everywhere in retreat, there has been a
great increase in the interest devoted to it by the learned. A simple measure
of this is provided by the fact that whereas in 1932 there were only four
periodicals wholly or mainly given over to Roman law, there are now eight
or nine. I have therefore had to be severely selective in citation and have
endeavoured to give an account only of what seemed to me the most signifi-
cant developments, providing bare sign-posts to the rest. As far as the sub-
stantive law and the law of procedure are concerned I have done this the
more readily because of the existence of Kaser’s Privatrecht and Zivilprozess-
recht, which provide a very thorough bibliography. With very few excep-
tions I have been able to take account only of literature which reached me
before the end of 1970.

I am indebted to my colleague Mr. D. L. Stockton for criticising the draft
of some of the more purely historical chapters, and to Professor J. A. C.
Thomas for reading the proof of the chapter on the criminal law. And I must
express my appreciation of the patience and care with which the staff of the
Cambridge University Press and the printer have dealt with a very tangled
manuseript.

Barry Nicholas.
Oxford
March 1972
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