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Foreword

It is over three decades since the adoption by the Third United Nations
Conference on the Law of the Sea of the treaty with that name contain-
ing general provisions on the living resources of the sea and it is more
than a half century since the initial consideration of this subject by the
International Law Commission. Observably, the effort devoted to fisher-
ies conservation and management at national and international levels has
increased enormously since the 1950s and very substantially in the past
three decades. During the earlier years, the conservation of marine living
resources on the high seas was regulated by a specialized branch of inter-
national law commonly referred to as fisheries law. In addition, during
this interval, the scope of international concern grew noticeably to include
the overall general condition of the marine environment, its characteris-
tics and contents. This development occurred under the aegis of another
specialized branch of international law, namely environmental law, which
addresses inter alia the conservation of wildlife in general.

These regimes adopt different methodologies but share the same objec-
tive, namely conservation of high seas living resources through sustain-
able use. The 1982 Convention on the Law of the Sea sought to achieve
a balance between the different perspectives underlying the regulation
of the conservation and sustainable use of high seas living resources
and the right of freedom of fishing. Nevertheless the general provisions
of the United Nations Convention on the Law of the Sea (UNCLOS)
did not help to resolve fragmentation resulting from the different strate-
gies, standards and rules that different applicable regimes have adopted.
Subsequent state practice may also not be in conformity with the appli-
cable UNCLOS provisions themselves but the Convention’s provisions
serve as a basis for objection. These circumstances have led to fragmen-
tation providing conflicting legal interpretation as to what constitutes
conservation and sound management of marine living resources on the
high seas.

The changes and interactions of the decision processes involving the
law of the sea, fisheries law and environmental law from an interna-
tional perspective, are the main focus of Simone Borg’s comprehensive
work, moving beyond a study of UNCLOS alone. The major theme of
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Foreword ix

the book is the evolution of agreements, both on fisheries and on more
general environmental matters that have been negotiated following the
creation of UNCLOS. The discussion is organized about the competence
of states to proscribe for the issues involved, about the prescriptions that
result from the exercise of this competence and their enforcement. The
title of the book itself captures the essence of the analysis, namely the
need to harmonize international regimes that seek to achieve sustainable
use of living resources beyond national jurisdiction. The introductory
chapter spells out the methodology of the project, calling attention to
the developing fragmentation as agreements are required for specific
fisheries over time and to the resulting need for their harmonization. The
following chapters are organized thus; jurisdiction to regulate high seas
living resources (Chapter 2); the specific content of the general obliga-
tion to conserve high seas resources (Chapter 3); specialized conservation
measures for particular categories of species (Chapter 4); specific elements
of the general conservation regime for high seas living resources, includ-
ing promotion of compatibility between measures adopted unilaterally
by high seas fishing states and consideration of the precautionary and
ecosystem approaches (Chapter 5); the general regime for seeking compli-
ance and enforcement on the high seas involving flag state jurisdiction
(Chapter 6); the specific elements involved in compliance and enforce-
ment actions, including registration of fishing vessels, control, monitoring
and surveillance, reporting, observers, port state controls, and dispute
settlement (Chapter 7); and the conclusion summarizing the major causes
for fragmentation of regimes and recommendations for harmonizing
regimes (Chapter 8).

In order to identify major conflicts, the author has traced the history
behind the applicable UNCLOS provisions and then carried out a com-
parative analysis between later developments and the same provisions.
She highlights the four main types of normative conflicts that may arise
between different regimes: those arising as a result of prior and subsequent
norms addressing the same circumstances, conflicts between special and
general rules, laws emerging from different sources and the diverse appli-
cation of the same rules in different contexts. The author then skilfully
identifies potential and apparent conflicts according to the basic elements
constituting any regime aiming at the conservation of living resources on
the high seas, namely jurisdiction, regulation of conservation, enforce-
ment, the link with scientific research and institutional capacity as a basis
for cooperation amongst stakeholders. Simone Borg's discussion, as a
whole, is a formidable piece of work that highlights the great range and
variety of prescriptive and enforcement measures that are necessary to
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cope with widespread fishing activity over the vast part of the world ocean
beyond national jurisdiction. The resulting analysis particularly empha-
sizes the important and continuing need for cooperative action to realize
the enormous benefits available from high seas living resources.

William T. Burke
Professor of Law Emeritus
University of Washington School of Law



Preface

Having practised as an environmental lawyer in the public sector for 15
years, I have always been intrigued by the invasive nature of environmen-
tal law and its influence on other legal fields that had evolved before it.
Securing the sustainability of stocks was already a fundamental aspect of
international fisheries law when the 1992 Earth Summit highlighted the
need for regulating the utilization of natural resources on the basis of sus-
tainable development. Nevertheless UNCED has been highly influential
upon the development of fisheries law in these last two decades. It stressed,
amongst other things, the need for a more holistic perspective and sought
the integration of socio economic issues into environmental concerns and
vice versa. Since 1992, the International community has struggled to come
to terms with translating this common objective into substantive norms so
as to ascertain the sustainable use of high seas living resources. Above all,
it sought to elicit the legal obligations and the required methodology to
reach this goal. This process, however, also exposed the fragmentation of
applicable international regimes addressing the conservation of high seas
living resources. This is mainly due to its different sources and the diverse
interpretation of the same legal terms as perceived by various international
fora. I believe it was the perplexed feelings of my non-legal colleagues, who
expect the law to be both certain and specific, which instilled in me the
desire to write on this subject.

Carrying out research to assess to what extent harmonization may be
achieved amongst the applicable regimes regulating the sustainable use of
high seas living resources has proved to be a more fascinating subject than
I ever imagined. The conservation of high seas living resources is a perfect
example of how international law, in its infinite variety, has become super
specialized as it adapts to contemporary needs and expectations, despite its
dependency upon a primitive law-making system. Marine living resources
have immensely diverse characteristics and life cycles, They roam freely,
ignoring jurisdiction claims pertaining to human-made boundaries. They
remain an essential source of sustenance not only for humans and states’
economies but also for biodiversity in its entirety. In sum, effectively
regulating the sustainable use of such resources is, euphemistically speak-
ing, a tall order. Furthermore a harmonized regime is a sine qua non for

xi



Xii Conservation on the high seas

ensuring the conservation of stocks that constitute a vested interest for
many stakeholders.

This research project has also been in itself an unforgettable experience
due to my mentor, Professor W.T. Burke, whose standing as a profes-
sor of maritime law, and of fisheries law in particular, is legendary. [ am
very grateful for his support, guidance and patience, especially for his
frank remarks and constant encouragement. It has been an honour to
work under his tutorship. 1 would also wish to express my deep gratitude
towards Professor David Attard, Judge International Tribunal for the
Law of the Sea and Director of IMLI, who has always encouraged me to
pursue my studies and to whom [ am especially grateful for introducing
me to the subject of international environmental law at the beginning of
my career. I am indebted to Dr Evelyn Meltzer for generously sharing
with me her matrices on RFMOs, whilst she was still doing her research
work. I am also very grateful to Dr Matthew Camilleri at FAO, who has
made it possible for me to visit the FAO library and access FAO docu-
ments. Thanks also go to the staff at the IMO International Maritime Law
Institute for their cheerful disposition when visiting the library. I wish to
thank all the people at Edward Elgar Publishing involved in the making
of this book, especially the editors of this series, Zen Makuch and Kurt
Deketelacre who are both good friends and colleagues, Ben Booth, Laura
Seward, Gillian Wright and Madhubanti Bhattacharyya, for making this
dream a reality. I also wish to express my gratitude towards my many
friends for their unity and prayers; when times were tough they kept me
going. Above all I thank my family: my father for instilling within me love
for learning and my mother for teaching me how to bear it all when pursu-
ing it. I thank my daughters heartily for bearing with me these last three
years. They will be relieved to hear that finally, ‘mum has finished writing
her book about sea creatures’. To my husband Paul, [ am especially grate-
ful for believing in me, for making it possible, for being there to listen. This
work is yours just as much as it is mine.
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