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A Very Short Introduction

Y

There are few better measures of the concern a society has
for its individual members and its own well being than the way
it handles criminals.

P

riminal law is one of the most important classes you will take in

law school. For some students, it is important because they want to

become prosecutors, defense lawyers, or judges. However, a course in
criminal law is also important for those students who see their futures in civil
practice. Especially in today’s society, it is not unusual for clients from all walks
of life to have problems that implicate the criminal justice system. For exam-
ple, a simple business transaction may trigger questions regarding fraud, or a
family law case can raise issues regarding criminal abuse. In the final analysis,
criminal law is important because it teaches you how to read statutes, interpret
them in light of hundreds of years of common law, and argue their application
in light of today’s policy concerns.

This book provides a short, clear, efficient review of basic topics in criminal
law, organized around the format of multiple-choice questions. In each chap-
ter, the individual sections explain fundamental principles of a topic—such
as mens rea, homicide, or defenses—and illustrate them with a series of
multiple-choice questions. After each question, I explain which answer is cor-
rect, and why the wrong answers are incorrect. These short explanations allow
me to discuss the black-letter rules in the context of the questions. Hopefully,
this format will engage you in the study process, so you'll develop a stronger
understanding of the basics of criminal law. This process will also help you at
the time of your criminal law exam, regardless of whether your professor relies
on multiple-choice or essay questions.
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When working with this book, keep in mind that the individual criminal
laws of jurisdictions may differ. However, in a basic law school course on crim-
inal law, your professor’s focus is on the general concepts of the law and how
they operate. Therefore, the goal of this book is to assist you in learning these
principles and knowing how to apply them in analyzing a fact pattern. In that
regard, multiple-choice questions are not that different from essay questions.
Both of these types of questions require you to understand a fact pattern and
to analyze it using correct legal principles.

I have tried to make my multiple-choice questions as fair as possible in
that they have only one correct answer. However, ambiguities inevitably arise.
Therefore, it is important that you learn to analyze questions for the “best
possible answer.” Your professor’s exam is sure to have ambiguities as well.
The more comfortable you feel with analyzing multiple-choice questions, the
better you will do even if there are ambiguities on the exam.

This book is designed to follow the order of topics ordinarily covered by
criminal law professors. Of course, your professor may choose a different path.
If he or she does, feel free to review the chapters in a different order than they
are presented. Each chapter is self-sufficient. You should be able to understand
the concepts of that chapter and integrate them to your overall understanding
of the course.

In using this book, you have a choice. You can either read the introductory
material and then attempt the multiple-choice questions, or you may try your
hand at the multiple-choice questions (the answers are listed at the back of the
chapter under Levenson’s Picks) and then use the introductory material, in
conjunction with the explanations after the questions, to learn the material.
Either way, the questions will keep you honest by helping you focus on what
you do and do not understand about the criminal law topic being discussed.

I welcome your comments on how this book worked for you. I hope it will
be the one learning aid that helps you both master the material and learn how
to take an exam so that you can display your mastery. Please let me know your
thoughts. I can be reached at Laurie.Levenson@lls.edu.
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Nature of Criminal Law

Y

Without shared ideas on politics, morals, and ethics, no society can exist . . .
—from Lord Patrick Devlin, The Enforcement of Morals

(e

CHAPTER OVERVIEW

Criminal law versus tort law

Criminal law versus criminal procedure

Common law and statutory law

Purposes of punishment

Legality and overcriminalizing

. The Closer: Proportionality and purposes of punishment
@ Levenson’s Picks

HRDOR

is convicted of a crime must make amends to society, as well as to his

individual victim. Criminal laws are frequently designed to enforce
the moral standards of society. While American criminal law is now governed
primarily by statutory law, English common law forms the basis of much of
our statutory law. The operation of criminal law, under either statutes or com-
mon law, is tied to its theoretical underpinnings—why do we punish?

C riminal law is the study of offenses against society. A defendant who

Criminal law versus tort law

In law school, you will study both tort law and criminal law. At first glance, the
topics may seem very similar. Both address what happens when a person harms
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another person. Both use similar terms, such as “recklessness,” to describe the
defendant’s mental state when the harmful action is taken. However, there are
key differences between criminal law and tort law. It is important to keep these
differences in mind when studying criminal law.

First, a crime is an offense against the entire community, not just the vic-
tim who is directly hurt by the defendant’s actions. For example, if a defendant
hits a victim, the victim may sue the defendant for the tort of battery. However,
the state or other governmental authority may also charge the defendant with
the crime of assault because the defendant has violated society’s code of con-
duct. Society, as well as the individual victim, has an interest in ensuring that
the defendant is punished for his actions.

Second, if the defendant is found liable, the consequences of committing
a tort are ordinarily that the defendant must compensate the victim for his
injuries or loss by paying damages. However, in criminal prosecutions, the
consequences are often more severe than monetary payments. The standard
punishment for violating a criminal law is incarceration. A criminal defendant
may also be ordered to pay a fine or restitution to the victim.

Third, violations of the criminal laws carry a stigma not ordinarily shared
by being labeled a “tortfeasor.” A criminal is marked as an individual who has
violated the laws of society and should be morally condemned by others in the
community.

The additional consequences of being convicted of a crime create differ-
ences in the meaning of terms that may also be used in your tort class. For
example, criminal negligence is different from the negligence required for torts.
Criminal negligence requires more than mere carelessness—it requires the type
of carelessness for which society is willing to label the defendant a “criminal.”

Finally, the labels affixed to someone who has been held responsible for
harm are different under the criminal and tort systems. Under tort law, a
defendant who has been found responsible for harm is “liable” for damages.
Under criminal law, a guilty defendant is “culpable” for the crime.

In analyzing the question that follows, consider these differences between
criminal and tort law in deciding which answer describes the defendant’s
culpability.

QUESTION 1. Don't drink and drive. Eric was thrilled that he had
just finished his first law school examination. He went out and celebrated
with his friends. After several beers, Eric headed home to tell his parents
the good news. Unfortunately, he hit Lynn’s car on his drive home and
totaled it. Eric’s actions may make him

A. culpable of the tort of destroying Lynn's car, but not guilty of a crime
because Lynn was not hurt.

B. liable for destroying Lynn’s car, but not guilty of a crime because Lynn
was not hurt.



2. Nature of Criminal Law

C. subject to imprisonment for the tort of destroying Lynn’s car.
D. liable for damages for destroying Lynn’s car and subject to
" imprisonment for the crime of drunk driving.

ANALYSIS. Don’t be fooled by A. Although Eric may certainly be responsi-
ble for destroying Lynn’s car, his tort responsibility would make him “liable”
for damages. Moreover, if the criminal law prohibited drunk driving, it would
not matter that Lynn was not hurt. Eric would also be culpable of the crime
of drunk driving.

How about B? B sounds appealing because it used the right term, liable,
to describe Eric’s responsibility in tort for destroying Lynn’s car. However, it
is still wrong because it does not take into account that Eric’s single act may
cause both a civil and criminal cause of action.

C is just plain wrong because torts do not subject a defendant to impris-
onment, no matter how bad they may be. At worst, and as discussed in more
detail in your torts class, an intentional tort may subject the defendant to
punitive damages. However, imprisonment is a punishment reserved for the
criminal justice system.

D takes the prize. It accurately reflects that one harmful act may subject a
defendant to both a tort lawsuit, and prosecution and punishment for a crim-
inal offense.

Criminal law versus criminal procedure

The study of criminal law focuses on the substantive law that defines what
crimes are and what defenses there are to those crimes. Criminal procedure is
a separate area of the law that examines the procedures by which a criminal
case goes through the criminal justice system. Police investigative techniques
and the handling of cases in the courtroom ordinarily are explored in a sepa-
rate criminal procedure course. However, a basic understanding of the crimi-
nal justice system is important to comprehending criminal law.

There are many key participants in the criminal justice system. The police
investigate cases. In doing so, they have considerable discretion in deciding
whom to apprehend. Prosecutors decide which defendants they will charge
and what charges they will bring against them. Prosecutors may seek formal
charges either through the grand jury process or by filing a complaint. If the
grand jury issues charges, the formal filing is called an indictment. If prosecu-
tors file a complaint, a preliminary hearing is ordinarily held to determine if
there is sufficient evidence (known as probable cause) to require the defendant
to stand trial.
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Most criminal cases are resolved by plea bargains. However, if a case pro-
ceeds to trial, the defendant is entitled to have a jury decide his guilt. In most
states, a unanimous jury verdict is required. However, the U.S. Constitution
only requires that a substantial majority of the jurors support the verdict.
Apodaca v. Oregon, 406 U.S. 404 (1972). With the consent of the prosecution,
the defendant may waive a jury trial and have the court decide the case.

In a criminal case, the burden of proof is on the prosecution to prove each
element of a crime, including intent, beyond a reasonable doubt. Patterson
v. New York, 432 U.S. 197 (1997). “[T]he presumption of innocence—that
bedrock ‘axiomatic and elementary’ principle whose ‘enforcement lies at the
foundation of our criminal law’—the Due Process Clause of the United States
Constitution requires the prosecutor to persuade the factfinder beyond a rea-
sonable doubt of every fact necessary to constitute the crime charged.” In re
Winship, 397 U.S. 353 (1970). However, the burden of proof to prove an affir-
mative defense may be placed on the defendant without violating due process.
Leland v. Oregon, 343 U.S. 790 (1952). As discussed in Chapters 16 to 20, typi-
cal affirmative defenses are insanity, self-defense, duress, necessity, intoxica-
tion, and entrapment.

Jurors have the inherent power to disregard the law and render a verdict
contrary to it. This is referred to as jury nullification. Although jurors have this
power, defendants are not entitled in most jurisdictions to a jury instruction
advising jurors of their power to nullify. United States v. Dougherty, 473 F.2d
1113 (D.C. Cir. 1972).

If a jury returns a guilty verdict, the trial court has the power to overturn
that verdict and enter an acquittal based upon insufficiency of the evidence.
The trial court may also grant a new trial based upon procedural or eviden-
tiary errors at trial. The most common errors relate to incorrect jury instruc-
tions. Jury instructions are the means by which the court advises the jurors of
the requirements of the law related to the criminal charges in the case. They
are, in essence, the “black-letter” criminal law.

The defendant may also appeal a guilty verdict. The appellate court
reviews a case for legal errors. It does not have the power to reassess a witness’s
credibility. In determining whether there was sufficient evidence to convict
the defendant, the appellate court must construe all inferences and make all
credibility findings in favor of the government. It is only when no rational
jury could have found the defendant guilty on the evidence presented that the
appellate court may vacate or overturn a jury’s verdict. Jackson v. Virginia, 443
U.S. 307 (1979).

The appellate court also reviews the trial to determine if the jury was prop-
erly instructed on the applicable law. If the jury was incorrectly instructed, the
defendant is entitled to a new trial with proper instructions. For example, if
the jury is given the wrong elements for a crime or incorrectly instructed that
the defendant must prove he didn’t intend to commit an offense, the defen-
dant’s conviction is likely to be reversed. Likewise, if the court has incorrectly



