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INTRODUCTION

This book provides an overview of the issues and processes involved
in drafting contracts and transactional documents. This should enable
students to analyze the basic structure of contracts and other deal
documents and develop the macro and micro techniques used to efficient-
ly create those documents with precision and clarity. This book does not
cover every single form of contract or transactional document. It does,
however, provide the principles necessary for an understanding of the
common structures of transactional documents and their provisions that
can then be applied to specific transactions.

Beyond structural drafting, this book also covers some of the sub-
stantive laws that may affect contracts. Contracts often govern on-going
relationships. It is therefore important to understand how applicable law
affects the parties’ private dealings and what can be done to limit or
expand this relationship. You should verify that the substantive laws
referred to in the text are applicable in your jurisdiction and, if not,
tailor your documents accordingly.

I have tried to be brief and to the point. These materials largely
consist of declaratory statements, rules, and examples. A few noteworthy
cases are included to illustrate the real world implications of good and
bad drafting. Also included throughout the text are footnotes identifying
or questioning various clauses, techniques, and statements. The book
has been greatly influenced by my practice experience and scholarly
focus, which center on the restructuring of contracts and businesses
faced with insolvency and failure. The result is an emphasis on ‘‘defen-
sive’’ contract drafting and a critical evaluation of remedies and other
contract provisions intended to protect one or more parties from down-
side risk. This emphasis on defensive drafting seeks to avoid unintended
consequences. It also shows that commercial transactional practice and
commercial litigation practice are interrelated. The deal should be docu-
mented to govern the possible future for the parties, both the upside and
the downside. The deal of today is the litigation of tomorrow.

Transactional documents are an opportunity to structure a relation-
ship and prevent and plan for future litigation. You should think about
how to integrate concepts from other courses and experiences into
contracts. Transactional lawyers draft to fall within or to avoid the
ambit of particular statutory or case law. What contract remedies would
be available under the law if the contract makes no provision for them?
How can this result be altered in the contract? What is the evidentiary
significance of various parts of the contract in later litigation? What can
be done to render these portions admissible evidence? How can they be
drafted so that they are favorable evidence for either party? Contract

1



2 INTRODUCTION Intro.

drafting provides an opportunity to use and reinforce a full range of
substantive legal skills.

One critical point must be made here, at the outset. Contracts, good
contracts, are not solely the product of legal knowledge and skill. They
are also the product of business and practical knowledge. This business
and practical knowledge will be used to interpret the contracts, especial-
ly in jurisdictions where a weak form of the parol evidence rule is in
force; as a result, this knowledge is needed in order to initially draft a
good contract. As a result, it is critical that counsel understands the
client’s business, its goals, and the forces and events that drive the
enterprise and its industry in order to produce practical, precise docu-
mentation of a deal that will properly allocate risk between the parties,
provide a legal mechanism for exchange and redress for short falls in
performance, and stand up to interpretation and enforcement in the
litigation or other dispute resolution process when everything has bro-
ken down.

The cases included in the text have been edited and not all omis-
sions have been indicated with ellipses or other marks.

Finally, every rule stated in this book is subject to exceptions. Legal
drafting, like so many things, is subject to the whims of fashion.
Reasonable minds may differ on many of these matters. As with all legal
writing and drafting, the point is communication. Remember, it is easier
to tailor the form of your message to your audience than to try to force
your audience to enjoy the form of your message. Use the rules, princi-
ples, and methods in this book as a default guide to contract drafting—
but modify them to fit your audience and surroundings. It is best to
remain flexible at all times.

In this, the third edition of this book, in addition to reworking and
expanding upon much of the text to promote clarity and increase
coverage, and supplying a number of new or revised exercises, I have
included the following additional material and discussion over that
presented in the second edition:

Chapter 2—Additional material on headings has been included.

Chapter 4—Addition of A Cautionary Tale—Depository Extortion: A
Poorly Drafted Contract Leads to a Lawsuit, by David Weil.

Chapter 7—Substantial changes to the discussion of representations
and warranties to expand upon the prior edition’s treatment of this
issue; addition of Linden Partners v. Wilshire Linden Associates,
CBS v. Ziff-Davis Publishing, and a note on time limitations.

Chapter 8—Addition of the Great American Cookie Company cases
regarding events of default and their enforcement.

Chapter 9—Addition of a note on the difference between certified
and registered mail.
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