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The inner city, whatever its precise boundaries, is recognized by its inferior environment. Air
pollution, a problem for nearly all of the Nation, lays its pall most heavily over the inner city in
many metropolitan areas. Open spaces, parks, and recreational opportunity are high priorities for
a better environment. Yet in the inner city they are lacking to a higher degree than in other parts
of the urban complex. Problems of noise, sanitation, and congestion affect nearly all sectors of the
larger cities. But overcrowding, rats, flaking leaded paint, deteriorating housing, and ever pres-
ent litter and garbage are afflictions more typical of the inner city. . . . For many inner city resi-
dents, the overwhelming concern is poverty and its accompanying ills—inadequate housing, high
crime rates, poor health, unsanitary conditions, inadequate recreation, and drug addiction—all
of which are exacerbated by racial discrimination. These factors may not be environmental when
looked at individually. But their net effect is to lower the quality of life.

—President’s Council on Environmental Quality

At the beginning of the environmental movement in this country, the concept of environmental
Justice was rarely discussed. It was widely presumed that environmental risk was blind, that it
posed similar problems to all people, regardless of their racial or economic differences. There is no
longer any doubt that as we undertake programs to reduce risks we must explicitly recognize the
ethnic, economic, and cultural makeup of the people we are trying ro protect. We now believe that
people of color and low income are disproportionately affected by some environmental risks—the
risk of living near landfills, municipal waste combustors, hazardous waste sites; the risk posed by
lead or asbestos in old, poorly maintained housing; the risk of exposure to pesticides in farm fields;
and the risk of eating contaminated fish when fish is a mainstay of their diet.

—Carol M. Browner
Administrator U.S. Environmental Protection Agency

Pollution and poisoning are mental as well as physical phenomena, subjective as well as objective
phenomena. The struggle for an environment ensuring a happier life could reinforce, in individu-
als themselves, the instinctual roots of their own liberation. When people are no longer capable
of distinguishing between beauty and ugliness, between serenity and cacophony, they no longer
understand the essential quality of freedom, of happiness.®

—Herbert Marcuse
Philosopher, Sociologist, and Political Theorist
Frankfurt School

Council on Environmental Quality, Environmental Quality—The Second Annual Report of the Council on Environmental Quality 189-91
(1971).

Prepared remarks for the Joint Hearings Before the Environment, Energy, and Natural Resources Subcommittee, and the Legislation and
National Security Subcommittee of the Committee on Government Operations of the House of Representatives, 189, May 6, 1993, available
from the Hathi Trust Digital Library, a¢ http://babel.hathitrust.org/org/cgi/ ptznum=1858&u=18&seq=1998&view=1up&size=1008&id=mdp.39
015042701725#view=1up;seq=1.

Herbert Marcuse, Ecology and Revolution, in EcoLoGy: Key CoNcepTs IN CrrTicAL THEORY 51, 53-54 (Carolyn Merchant ed., 1999).
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Introduction
Environmental Justice: Legal Theory and Practice

Environmental Justice, Sustainable Development, and the Human Right to a
Clean and Healthy Environment

This book focuses on two interrelated but distinct concepts: environmental justice and sustainable develop-
ment. With respect to environmental justice, this textbook/handbook examines the issue not only from
an environmental law perspective, but also from a civil rights law, and a human rights law perspective.
It explores how environmental justice concerns are framed and addressed/resolved in the United States
through acts of civil disobedience; federal, state, and local government initiatives; litigation and alternative
dispute resolution; and/or mediation. The complex dynamic of environmental justice concerns comprises
environmental, social, economic, health, and political problems in minority and/or low-income communi-
ties. The concept of environmental justice involves a discussion of various substantive areas, including, but
not limited to, the following:

e Environmental Law * Public Policy
* Constitutional Law * Media Relations
* Human Rights Law * Urban Planning
* Environmental Policy Development and * Race Relations
Implementation * Community Organizing/Empowerment
* History * Land Use Planning
* Sociology * Civil Rights Movement
¢ Health Sciences * Environmental Movement
* Economics * Climate Change/Global Warming

¢ Political Science

With respect to sustainable development, this book examines how environmental law is an essential
tool for a national, state, or local government to achieve “sustainable communities.” Environmental
law provides the foundation for governmental policies and actions for the preservation/protection of
the environment and human health, and for ensuring that the use of natural resources is both equitable
and sustainable.

This textbook/handbook examines not only the interrelationship between the concepts of environmen-
tal justice and sustainable development but also the community sentiment for a human right to a clean
and healthy environment. According to Prof. Stephen M. Johnson, the human right to a clean and healthy
environment could be an aspect of the U.S. market-based environmental protection regulatory programs
which could, in turn, address environmental justice concerns. Professor Johnson has stated that:

[S]everal European countries have created a constitutional right to a clean or healthy environment. The cre-
ation of a constitutional right to a clean environment could, theoretically, transform the market for environ-
mental rights as fundamentally as a prohibition on actions that disparately impact communities. More than
[50] countries . . . including Austria, Switzerland, the Netherlands, Spain and Portugal have established this
type of constitutional “right.” Similarly, several international declarations, including the Stockholm Declara-
tion, the Declaration of the Hague, and the Rio Declaration recognize a “right” to a healthy environment.

4. As stated by EPA:
Sustainable communities are places that provide homes working families can afford; safe, reliable, and economical transportation
options; and access to jobs, schools, parks, shopping, and cultural destinations. Not only do all of their residents enjoy the same protec-
tion from environmental and health hazards, but they also share in the economic and social benefits that come from development.

U.S. EPA, PARTNERSHIP FOR SUSTAINABLE COMMUNITIES: SUPPORTING ENVIRONMENTAL JUSTICE AND EQUITABLE DEVELOPMENT 1
(EPA-231-F-10-002) (Dec. 2010).
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While the United States has acted more aggressively than many European countries in creating access to
justice and strengthening public participation, information access, technical assistance, and environmental
assessment requirements, it has not taken the bold step of constitutionally recognizing the importance of
environmental protection.

While critics argue that many of the provisions are merely aspirational and unenforceable, the “endowment
effect” created by government recognition of the right to a minimal level of environmental quality could play
an important role in the marketplace for environmental rights. Thus, a constitutional environmental right
could be a valuable tool in the battle for environmental justice in Europe, and the United States could import
the concept. It is important to frame the “right” narrowly, to ensure its enforcement. Instead of a “right to a
clean or healthy environment,” it may be useful to establish a right to be free from government action that
affects the environment in a way that harms human health. If the United States were to adopt that approach,
it would empower low-income and minority communities in the United States in at least two ways. First, if
plaintiffs challenged government actions as a violation of equal protection or due process guarantees, the courts
may subject government action to a higher level of scrutiny due to the constitutional recognition of a funda-
mental right to a certain level of environmental protection. More importantly, litigants would have a separate
cause of action, in addition to equal protection, due process, and other existing causes of action, to pursue if
the government were to take some action that threatened to harm their health by harming the environment.”

Currently, states with constitutional provisions for a right to a clean and healthy environment include
Hawaii, Massachusetts, Montana, New York, Pennsylvania, and Rhode Island.® However, without wait-
ing for this narrowly framed “right to be free from government action that affects the environment in a
way that harms human health” or a “right to a clean and healthy environment” to be inserted into the
U.S. Constitution and, subsequently, to be enforced by federal courts, residents of Mossville, Louisiana,
filed a petition at the Inter-American Commission on Human Rights in March 2005 concerning the U.S.
government’s failure to protect their human rights. The Mossville residents alleged that their human rights
to life, health, equality and freedom from racial discrimination, and privacy as it related to the inviolabil-
ity of the home have been violated by the U.S. government.” The Mossville residents argued that the toxic
contaminants spewed by 14 industrial facilities in and around the small unincorporated community of
375 households have been polluting the air, water and land for years. As remedies, the residents sought
the provision of medical services, relocation, a moratorium on issuing permits, and a reform of the exist-
ing environmental regulatory system. On March 29, 2010, the Inter-American Commission on Human
Rights, which is headquartered in Washington, D.C., declared that the environmental racism case against
the U.S. government was admissible.® This case, which is discussed more fully in Chapter 7, “Human
Right to a Clean and Healthy Environment,” is an excellent example of how the concepts of environmental
justice and sustainable development, as well as the human right to a clean and healthy environment are
inexorably intertwined.

Interrelationship Between Environmental Justice and Sustainable Development

Environmental justice, as a public policy issue in the United States, addresses the human health concerns
and the environment of all communities, regardless of the race and/or the economic status of the residents.
The U.S. Environmental Protection Agency (EPA) defines the term as follows:

5. Stephen M. Johnson, Economics v. Equity II: The European Experience, 58 Wast. & Lee L. Rev. 417, 469-71 (2001). See also Robin Kundis
Craig, Should There Be a Constitutional Right to a Clean/Healthy Environment?, 34 ELR 11013 (Dec. 2004); Robert V. Percival, “Greening”
the Constitution—Harmonizing Environmental and Constitutional Values, 32 ExvrL. L. 809 (2002); J.B. Ruhl, Zhe Metrics of Constitutional
Amendments: And Why Proposed Environmental Quality Amendments Dont Measure Up, 74 NoTRE Dame L. Rev. 245 (1999).

6. Haw. Consr. art. XI, §9; ILL. Const. art. XI, §§1, 2; Mass. Const. amend. art. XLIX; MonT. ConsT. art. I1, §3; N.Y. ConsT. art.
XIV, §§4 & 5; Pa. Consr. art. I, §27; and R.1. Consr. art. I, §17. See also April S. Karin, A Right to a Clean and Healthy Environment: A
Proposed Amendment to Oregon’s Constitution, 14 U. Barr. J. Envrr. L. 37 (2006).

7. Second Amended Petition of Mossville Environmental Action Now and Mossville Residents at 8. Mossville Environmental Action Now
Against the United States, No. P-242-05 (Inter-Am. C.H.R., 2008), available athttp://www.chumanrights.org/docs/Mossville_Amend-
ed_Petition_and_Observations_on_US_2008.pdf.

8.  SeeMossville Environmental Action Now Against the United States, No. 12.755, Inter-Am, C.H.R. ReportNo.43/10 (2010), available at htep://
www.chumanrights.org/docs/IACHR_Ruling-Mossville_petition_admissible.pdf.
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Environmental Justice is the fair treatment and meaningful involvement of all people regardless of race, color,
national origin, or income with respect to the development, implementation, and enforcement of environ-
mental laws, regulations, and policies. Fzir Treatment means that no group of people, including racial, ethnic,
or socioeconomic groups, should bear a disproportionate share of the negative environmental consequences
resulting from industrial, municipal, and commercial operations or the execution of federal, state and local,
and tribal environmental programs and policies. Meaningful Involvement means that: (1) potentially affected
community residents have an appropriate opportunity to participate in decisions about a proposed activity that
will affect their environment and/or health; (2) the public’s contribution can influence the regulatory agency’s
decision; (3) the concerns of all participants involved will be considered in the decision-making process; and
(4) the decision-makers seek out and facilitate the involvement of those potentially affected.’

A special concern of the EPA is the adverse impact on the health of community residents who have been
environmentally overburdened and who are, consequently, exposed disproportionately to environmental
harms and risks in comparison to other communities. Environmental justice advocates argue that because
of the continuing effects of historical overt racism and acts of discrimination in this country, and passive,
race-neutral permitting and regulatory actions, these communities tend to be minority and/or low-income,
whether urban or rural.

Many community activists, civil rights lawyers, poverty lawyers, and noted scholars believe that racism
influences environmental decisionmaking as it does so many other aspects of American life—housing,
transportation, economic development, education, access to quality health care, etc.—based upon uncon-
troverted facts in U.S. history. They argue that public policies have reinforced, and, in some cases caused,
racially and economically segregated neighborhoods in American cities and suburbs. The quest for social
equity—and, by extension, the struggle for racial justice—is integral to the concept of environmental jus-
tice. They believe that environmental racism is a poison, and that environmental justice is the antidote to
that poison.

Closely related to the issue of environmental justice is the issue of sustainable development. The 40-year
history of the development of the concept of sustainable development is as follows:

e United Nation’s Conference on the Human Environment (1972) (Stockholm, Sweden)—examined,
for the first time, the effect of human activity on the environment, and the tension between economic
development and environmental protection.

* Brundtland Commission Report—Our Common Future: The World Commission on Environment and
Development (1987)—introduced the widely accepted definition of “sustainable development,” which is:
“Development that meets the needs of the present without compromising the ability of future generations to
meet their own needs.”'® Sustainable development, thus, basically means: (1) that today’s progress must not
come at tomorrow’s expense; and (2) that human progress must be sustained not just in a few places for a lim-
ited number of years, but for the entire planet into the distant future.

* Earth Summit (1992) (Rio de Janeiro, Brazil)—The Rio Declaration on Environment and Develop-
ment (Agenda 21)—introduced a plan for achieving sustainable development in the 21st century
and was intended to foster international cooperation to promote sustainability and environmentally
sound development. Chapter 2 of the Rio Declaration specifically stated that:

The international economy should provide a supportive international climate for achieving environ-
ment and development goals by:

(a) Promoting sustainable development through trade liberalization;

(b)  Making trade and environment mutually supportive;

9. U.S. EPA, ToOLKIT ASSESSING POTENTIAL ALLEGATIONS OF ENVIRONMENTAL INjusTICE (2004) (EPA 300-R-04-002) (em-
phasis added).

10. The Secretary General, Report of the World Commission on Environment and Development: Our Common Future, delivered to the General
Assembly, U.N. Doc. A/42/427 (Mar. 20, 1987), available at http:/ [www.un-documents.net/ ocf-02.hem#1V.
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(© Providing adequate financial resources to developing countries and dealing with interna-

tional debt; [and]
d) Encouraging macroeconomic policies conducive to environment and development."

* World Summit on Sustainable Development (2002) (Johannesburg, South Africa)—The Johannes-
burg Declaration on Sustainable Development—introduced a plan (Plan of Implementation of the
World Summit on Sustainable Development (POI)) that was intended to foster international coop-
eration to promote, among other things, good environmental governance in order to implement the
vision of sustainable development. Paragraphs 138 and 163 of the POI specifically stated:

Good [environmental] governance is essential for sustainable development. . . . Each country has the
primary responsibility for its own sustainable development, and the role of national policies and devel-
opment strategies cannot be overemphasized. All countries should promote sustainable development
at the national level by, inter alia, enacting and enforcing clear and effective laws that support sustain-
able development. All countries should strengthen governmental institutions, including by providing
necessary infrastructures and by promoting transparency, accountability and fair administrative and
judicial institutions."

The World Summit was a meeting intended to review progress on achieving sustainable develop-
ment throughout the world.

* U.N. Conference on Sustainable Development (Rio + 20 Conference) (2012) (Rio de Janeiro, Bra-
zil)—The objective of the conference, according to the U.N. Conference Secretariat, was “to secure
renewed political commitment for sustainable development, assess the progress to date and the
remaining gaps in the implementation of the outcomes of the major summits on sustainable develop-
ment, and address new and emerging challenges.”

The two main themes for Rio+20 were set by the U.N. General Assembly in 2009 as: (a) a green econ-
omy in the context of sustainable development and poverty eradication; and (b) the institutional frame-
work for sustainable development. The official conference outcome, entitled “The Future We Want,”
includes a broad recognition of the importance of a green economy as a tool for sustainable development,
new arrangements for the institutional framework for sustainable development, and highlights several
key issues including oceans, cities, and energy. Among other things, the 53-page report acknowledges
the fundamental role played by the private sector and civil society in achieving sustainable development,
and underscores the importance of public participation, access to information, and judicial and admin-
istrative proceedings.”

Community-based environmental justice organizations have recognized for years the link between the
struggles for environmental justice and sustainable communities in the United States and the struggles for
sustainable development internationally. According to the Executive Director of the West Harlem Environ-
mental Action, Inc. (WE ACT), New York’s first environmental justice community-based organization:

For more than a decade, the [environmental justice] movement has understood the impacts of globalization on
residents in this country and abroad and has sought to interact with other activists internationally by sending
delegations to the United Nations conventions including the 1992 Earth Summit in Rio; the Conference on
Racism in Durban, South Africa, in 2001; and the World Summit on Sustainable Development in Johannes-
burg in 2002."

11.  Rio Declaration on Environment and Development, Agenda 21, Chap. 2, available athttp://habitat.igc.org/agenda21/ a21-02.htm.

12. Johannesburg Declaration on Sustainable Development, Plan of Implementation of the World Summit on Sustainable Development, Aug. 26-
Sept. 4, 2002, available at http://www.un-documents.net/jburgpln.htm.

13. U.N. Conference on Sustainable Development (Rio + 20 Earth Summit) in Rio de Janeiro, Brazil. 7he Future We Want, available at http://
www.UNCSD 2012.o0rg/content/documents/727 The % 20 Future% 20 We%20 Want%2019%20June%2013pm.pdf.

14. Peggy M. Shepard & Kizzy Charles-Guzman, The Roots of Environmental Justice, in BREAKTHROUGH COMMUNITIES: SUSTAINABILITY
AND JusTiCE IN THE NExT METROPOLIS 43 (M. Paloma Pavel ed., MIT Press 2009).
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WE ACT and other U.S. community-based environmental justice organizations and their international
counterparts have recognized the similarities between the three pillars of environmental justice and sus-
tainable development: economic growth; environmental protection; and social equity.

Other U.S.-based environmental organizations have recognized the theoretical and practical similarities
between the two concepts. In an October 2002 article entitled, One Species, One Planet: Environmental
Justice and Sustainable Development, the Center for International Environmental Law (CIEL) concluded
that environmental justice and sustainable development are virtually synonymous. CIEL stated:

The concepts of sustainable development and environmental justice share many critical and defining charac-
teristics. Each requires taking into account and integrating policies relating to social justice, environmental
protection, and economic development. Furthermore, each involves focusing on real life conditions now facing
individuals and local communities, while also addressing the impacts that different policy options may have in
the future—to ensure, on one hand, that development is sustainable and, on the other, that policy choices not
only achieve equitable results in the short term, but also do not cause or perpetuate injustice in the longer term.
Similarly, achieving sustainable development requires transparent decision-making processes and meaningful
opportunities for public participation, as does environmental justice.”

Furthermore, in the introduction to the book entitled, Breakthrough Communities: Sustainability and
Justice in the Next American Metropolis, the editor, M. Paloma Pavel, stated that:

Sustainable communities have also been defined by the “three ¢’s™: economically prosperous, environmentally
sound, and socially equitable. . . . Social equity is still too often undervalued and left out of the equation of
sustainability. The accepted definition provides a powerful global context for addressing issues of concen-
trated poverty in the United States. However, environmental organizations in industrialized countries have
often misinterpreted the concept of sustainability, ignoring social equity. . . . The Brundtland Report, aptly
titled “Our Common Future,” explicitly refers to goals of reducing poverty and inequality as central to sus-
tainable development.

To highlight the importance of the equity dimension, social scientist Julian Agyeman coined the term “just
sustainability,” which he defines as “the need to ensure a better quality of life for all, now and into the future,
in a just and equitable manner, while living within the limits of supporting ecosystems.”

Sustainability, as seen through the lens of social equity, also requires healing the land, caring for its vital-
ity, and—in many regions—transforming toxic legacies of someone else’s making in order to create a viable
economic future. The “triple bottom line”—economy, environment, and equity—is not an abstract principle
of accounting, nor is it simply a new turn of phrase. Rather, a commitment to the three €’s results in policies
aligned with conditions that improve the quality of life for all citizens in the future as well as in the present.'

In sum, since the concepts of environment justice and sustainable development are based on a social
equity dimension, as well as environmental protection and economic development for all, they are,
indeed, synonymous.

However, the concepts of environmental justice and sustainable development have not evolved and pro-
gressed at the same pace. Although both concepts were introduced to the general public through seminal
reports issued in 1987 (“Toxic Waste and Race in the United States: A National Report on the Racial and
Socio-Economic Characteristics of Communities With Hazardous Waste Sites” for environmental justice;
and “Our Common Future: The World Commission on Environment and Development” for sustainable
development), environmental justice has grown significantly as a public policy issue; whereas, the growth
of sustainable development has stalled. For example, permits have not been issued or have been stalled
because of environmental justice concerns. No permits, however, have been denied or stalled based upon
the concept of sustainable development. There have been, furthermore, environmental justice legislation
on the state levels; executive orders on the federal and state levels; and numerous federal, state, and local
government initiatives. Conversely, there has been no sustainable development legislation on the federal
or state levels, or executive orders issued by governors, or public policy initiatives by state governments.

15. Center for International Environmental Law, One Species, One Planet: Environmental Justice and Sustainable Development (Oct. 2002),
available at http:/[www.ciel.org/Publications/ OneSpecies_OnePlanet. pdf.
16. M. Paloma Pavel, Introduction, in BReaAkTHROUGH COMMUNITIES, supra note 14, at xxxi-xxxii.
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Moreover, the American Bar Association was the first mainstream organization to recognize the validity of
the environmental justice issue in August 1993 when the House of Delegates declared it to be official policy
of the Association that needed to be addressed. Whereas, the American Bar Association did not declare
sustainable development as official policy of the Association until August 2003, a decade later.

In a spring 1998 law review article, Prof. J.B. Ruhl explored how both environmental justice and sustain-
able development were evolving towards enforceable hard law in the United States.”” He argued that both
these legal and policy ideas have had to move through the following seven degrees of real-world relevance:

e First Degree: The idea becomes widely expressed through a generally accepted norm statement.
* Second Degree: Advocating the opposite of the norm is no longer a tenable policy position.
e Third Degree: The charge of acting contrary to the norm can no longer be left unaddressed.

* Fourth Degree: Failure affirmatively to portray an action as consistent with the norm is seen as a
significant deficiency.

e Fifth Degree: Important governmental authorities establish the norm as an explicit policy goal.

e Sixth Degree: Actions are denied or delayed necessary authorization on the basis of a perceived failure
to facilitate the norm.

* Seventh Degree: The norm is fully transformed into law to apply measurable, rationalized, routine
standards of environmental evaluation, authorization and performance.'®

Professor Ruhl concluded that sustainable development and environmental justice were at different
stages of development. He concluded that sustainable development was not at the Sixth Degree yet, given
that “[a]t the federal level, no new laws have been enacted and no existing laws have been interpreted as
mandating what amounts to sustainable development. No federal court has imposed such a standard on
any project as a matter of constitutional requirement or raw judicial fiat.”” With respect to environmental
justice, however, he stated:

Environmental justice has not reached the point at which a body of law to apply has formed that embodies
the norm statement. There certainly is no independent body of environmental justice law. For now, govern-
ment authorities must employ other legal regimes as surrogates in order to take an environmental justice focus.
Although that approach does not preclude explicit consideration of environmental justice issues, it provides
only an indirect way of forming hard law out of the policy content.?

In his view, he concluded that environmental justice had reached the Sixth Degree, but had not reached
the Seventh Degree. This textbook/handbook, however, will show that environmental justice has reached
the Seventh Degree because a body of hard law has been formed: while, on the other hand, sustainable
development appears to continue to be mired in the Fifth Degree since EPA and other federal agencies are
the only important governmental authorities that have established sustainable development as an explicit
policy goal.

Professor Ruhl’s article is set forth in §3.2.1.1 of Chapter 3, “Addressing the Problem—The Legislative
Branches,” of this book.

Environmental Justice Movement

The modern environmental movement has evolved through three distinct stages,? each characterized by its
unique goals, achievements, and principal actors.

17. ].B. Ruhl, 7he Seven Degrees of Relevance: Why Should Real-World Environmental Attorneys Care Now About Sustainable Development Policy?,
8 Duke EnvrL. L. & Por’y E 273 (1998).

18. [Id at 277-89.

19. Id. at 288.

20. Id. at 289.

21.  Luke W. Cole, Empowerment as the Key to Environmental Protection: The Need for Environmental Poverty Law, 19 Ecorogy L.Q. 634-39.



