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PREFACE TO THE SEVENTH EDITION

The Preface to this book’s Sixth Edition, dated July 2007, closed as
follows:

I have one regret. The Depression-era mentality that combined
financial conservatism and a belief that responsible regulators could
derive right answers in cases of financial conflict is barely evident in
this Sixth Edition. A¢las is gone; Consumers Power is gone along with
the Holding Company Act itself. But a casebook editor must accept
his universe. I do not doubt that the cycle will turn and that the law
of finance will return to these postures at some time in the future. I
just hope not to be present to see the precipitating events.

Well, I lived to see some precipitating events, as one the book’s users
pointed out to me a while back. But its not at all clear that we have
returned to a mentality that combines financial conservatism with a belief
that responsible regulators can derive right answers. I hope I am present
when we finally return to these postures. In any event, it seemed to me
that a new edition was due a year earlier than usual.

This Seventh Edition makes every effort to integrate the financial
crisis and subsequent reform into the book’s format. I have avoided the
more drastic alternative of producing a volume that could serve as a basic
text on regulated financial institutions. This is still a book about corporate
capital structure. Of course, strictly speaking, a case about a commercial
real estate CLO does not fit that mold. Nor does a Note on Basel III. But
there are ties that bind. A CLO stuffed with corporate term loans can raise
the same issue as a case on a real estate CLO. Basel 1II is about regulating
capital structure, a subject matter ever dear to this book’s heart.

The weight of events bears primarily on Part II, where securitization,
subordination, and credit derivatives have a much higher profile than
heretofore. The materials are challenging. One hears that the innovative
products that played a role in the financial crisis were so complicated that
nobody understood them. It’s a fair point, but a point that makes life
difficult for casebook editors and users. This stuff makes a debt covenant or
an antidilution clause look like Dick and Jane. I can only urge the
instructor to proceed with utmost caution when deciding what to include in
the Syllabus.

There are two big changes. I have taken advantage of the post
Sarbanes-Oxley proliferation of 8-K filings to expand the Appendix of
Forms. So the Model Simplified Indenture and Model Stock Purchase
Agreement are gone in favor of recently executed indentures and a very
simple real world merger agreement. (I did a spot check on EDGAR and
found that the Model Simplified Indenture is not much in use these days in
any event.)
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