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INVITATION TO AN EXECUTION



‘You are invited to witness the execu ' liam Gay mdwmiam Biggerstaf
on Friday, December 20, 18 at 10 o’clocl e Lewis and Clarke County Jail.




To Richard B. Bilder
and
the memory of Gordon B. Baldwin
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Preface

INVITATION TO AN EXECUTION

N NOVEMBER 2004, Evan J. Mandery of the

John Jay College of Criminal Justice in New

York wrote, “It is meaningless, really, to speak
about the death penalty in America without
being geographically specific. Each death pen-
alty state, as well as the federal government, has
its own system of determining who shall be sub-
ject to capital punishment. These systems share
some basic features, but they are each unique,
and some are more problematic than others.”
This book focuses on these differences and many
of the similarities among the states and with the

Note

1. Evan]. Mandery, “Foreword,” in Jon Sorensen and Rocky
Leann Pilgrim, Lethal Injection: Capital Punishment

federal government. I must thank all of the librar-
ians who wrote for this project and who gave so
many hours helping the scholars researching this
most difficult topic. Without the librarians, the
research would be virtually impossible given the
bulk of material available to researchers. Further,
the librarians helped to separate the law review
material from the social science scholarship for
many of the authors. Thank you!

Gordon Morris Bakken
California State University, Fullerton

in Texas during the Modern Era (Austin: University of Texas
Press, 2006), ix.
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Introduction

INVITATION TO AN EXECUTION

NVITATIONS TO executions were very much

a part of the ritual of death concluding a crim-

inal proceeding in the United States. Until the
early twentieth century, lawmen issued printed
invitations to executions. These invitations were
the last gasp of public executions in death penalty
states.! These volumes are an invitation to read-
ers to an understanding of the death penalty in
America. The goal of the essays is to put death
penalty statutes and practices in particular con-
texts. Moreover, these original essays use history
toilluminate the circumstances of law and politics.
Stuart Banner persuasively argues, “Many aspects
of capital punishment today appear paradoxical

without an appreciation of its history.”

Some of
those paradoxes include the United States’ com-
mitment to human rights worldwide amid execu-
tions not practiced in the industrialized western
world. The death penalty was to serve as a deter-
rent, yet executions have been moved from the
public square in front of crowds of thousands to
the confines of prisons, hidden from public view.
Some say the death penalty should be retributive,
but we have come to the position that death must
be relatively painless. History, particularly Amer-
ican cultural history, facilitates understanding of
this movement in time and place.

An emphasis on place in time and history pro-
vides another dimension helping us to understand

the evolution of American cultural attitudes
about crime and the death penalty. In November
2004, Evan J. Mandery of the John Jay College of
Criminal Justice in New York, wrote, “It is mean-
ingless, really, to speak about the death penalty
in America without being geographically specific.
Each death penalty state, as well as the federal
government, has its own system of determin-
ing who shall be subject to capital punishment.
These systems share some basic features, but they
are each unique, and some are more problematic
than others” One part of this work is devoted
to a regional analysis in the scholarly context of
regionalism and regional studies. The split of the
American Civil War commonly defines the North
and South. The Midwest emerged from the settle-
ment of the Old Northwest. The Great Plains was
first the “Great American Desert” and was later
marked by aridity, dry-land farming, and irriga-
tion. The Northwest of Washington and Oregon
also was part of a settlement pattern, but now in
the influence of the Pacific rains, coastal moun-
tains, and arid interiors. The regional essays put
death penalty issues in this geographic and cul-
tural context.

The American West is less well defined. Read-
ers of Gordon Morris Bakken and Brenda Far-
rington, editors, The American West: Interactions,
Intersections, and Injunctions (2001), will find



the question of “Where is the West?” debated by
fourteen scholars.” Parts of this West are included
in the essay on the Great Plains because of phys-
iographic characteristics. California, Montana,
and Texas have separate chapters because of their
unique histories and the centrality of the death
penalty in the criminal justice systems of the
three states.

The death penalty is part of the criminal justice
system and the system is frequently the target of
criticism as part of the death penalty abolition
movement. Criminal punishment was a prod-
uct of English tradition, liberal democracy of
the early national period, and the creation of the
penitentiary.® In addition to reforming deviants,
the prison as well as the death penalty was to be
a deterrence of people from crime. Lawrence
Friedman argues that deterrence works, but “the
relationship between punishment and behavior is
not a straight line but a curve; it flattens out as
more and more people are, in fact, deterred.” Yet
if murder is a crime of passion in some cases, how
can the death penalty deter such behavior?

Some argue that race is a factor in the criminal
justice system with African Americans “accused,
arrested, tried, and jailed out of all proportion
to their numbers.”
tenced to death at higher rates than white defen-

Black defendants were sen-

dants.® This was particularly true in the American
South.” But southern justice was not solely in
black and white. American Indians suffered simi-
lar discrimination in state criminal courts.”® Rac-
ism was “not merely a psychological response
driven by irrational gut instinct, nor solely a col-
lective symbolic construction to define American
whiteness,” it served white economic and political
interests." Racial stereotypes were transported
into jury boxes.”” The nature of the jury was part
of criticism of the system as unfair.

The jury, the democratic protector of liberty
and the foundation of justice, was only one part
of the system. Lawrence Friedman sees crime as
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national in scope, but criminal justice “is as local
as local gets” It is not a system but a “jigsaw
puzzle with a thousand tiny pieces”” Legislators
write statutes, police enforce the rules of the stat-
utes, district attorneys prosecute the criminally
accused, defense lawyers defend the accused,
and in the courtroom “judges and juries go their
own way.™ It is easy to argue that the system
is flawed.

It is even easier to find fault through specific
cases. For example, Bill Neal’s Getting Away with
Murder on the Texas Frontier: Notorious Killings
& Celebrated Trials (2006) demonstrates that
many of the criminally accused slipped through
the criminal justice net for a wide variety of rea-
sons."” David R. Dow’s Executed on a Technicality:
Lethal Injustice on America’s Death Row (2005)
tells many tales of justice failing to function in
Texas. Among those cases is that of Randall Dale
Adams. A jury found Adams guilty of the murder
of Robert Wood, a Dallas police officer, gunned
down in 1976. Adams, a man without a criminal
charge or a criminal conviction on his record, lost
at trial due to the testimony of David Harris, a
career criminal, who lied to avoid the death pen-
alty. Harris did even better based on his testimony.
He was not charged with anything. Adams went
to death row and Harris went free only to mur-
der. This time the jury sent him to death row and
Texas ended his life in 2004. Harris admitted to
the Wood murder long before his execution, but
that did not get him off death row. Rather a docu-
mentary filmmaker, Errol Morris, produced The
Thin Blue Line, it gained public notice, Adams’s
lawyers went to the Texas Court of Criminal
Appeals and won a new trial. The prosecution did
not move to trial and Adams was a free man. He
returned to his law-abiding lifestyle.” The system
had flaws on both sides.

The flaws give abolitionists academic fodder.
Hugo Adam Bedau launched a series of death
penalty books in 1964 warning his readers that he



was “opposed to the death penalty in all its forms,
no matter how awful the crime or how savage the
criminal”” William R. Long’s A Tortured History:
The Story of Capital Punishment in Oregon (2001)
focused on the history of a single state.”® Long’s
history of Oregon’s death penalty law concluded
that the 1984 death penalty statute’s costs out-
weigh its benefits in that post-conviction litiga-
tion was more expensive than life sentences. This
anti-death-penalty message ran into the pesky
problem of direct democracy. The people at the
polls simply wanted the death penalty as the flood
tide of voter sentiment washed away opposition
in 1984.

The people of Oregon in prior years abol-
ished the death penalty twice. Long focused on
four periods in Oregon history to tease out the
legal and political issues surrounding the death
penalty. First, 1901-1903 was of interest because
executions were taken from the public view and
tucked away in the Oregon State Penitentiary in
Salem. Second, the Progressive Era, 1912-1920,
when voters gave the state direct democracy, abol-
ished the death penalty, and then changed their
collective mind on executions. Third, 1958—1964,
when the voters return to the execution ban; and
fourth, 1978—1984, when the flood tide swept the
death penalty back into the statute books. In the
process of analysis, attorney Long provided fre-
quent historical and political linkages to Texas.
Most revealing was his footnote on page 15:
“Texas didn’t began [sic] to execute people in ear-
nest until the late 1980s. Now the flood is coming
there, and the rest of the nation is standing back
rather nonplused at the reality of sending a per-
son to death every month in that state”

Long’s historical treatment of the four eras was
balanced and demonstrates extensive primary
source and legal research. For example, in dealing
with the Progressive Era debates, Long correctly
balanced the contrary views of the advocates.
Those against the death penalty saw the march of

progress in science, social science, and civiliza-
tion leading to only one conclusion, the abolition
of the death penalty. On the other side, advo-
cates believed themselves to be the true bear-
ers of civilization. True civilization was ordered
liberty, certain punishment for crime, and the
elimination of the “everlasting meddling with
the straightforward and certain operation of the
law by weak-kneed Governors and by the higher
courts through quibbles, technicalities, evasions
and hair-splitting”” So it was. The contours of the
debates have not changed much since then with
the exception of the costs of justice.

Long’s treatment of the rise of social science
and prisoner therapy is important. Social science
could rehabilitate and safely release convicted
murderers back into Oregon society, or so we
thought. The paroled and rehabilitated murder-
ers of the 1970s did not cooperate. They killed
again with the same brutality and the people
looked to the death penalty for protection. Texas
law seemed to hold an answer and an initiative
petition started the process forward leading to
the 1984 statute. Long carefully chronicled the
numerous state supreme court and United States
Supreme Court cases that cropped up in the 1970s
and 1980s further complicating the legislative and
political process. Between initiative petitions and
judicial declarations of principle, the therapy
argument was lost. Oregon death penalty oppo-
nents were left with calls for the Oregon Supreme
Court to revisit questions of the recent past in
hopes of killing death for convicted murderers.

John D. Bessler’s Legacy of Violence: Lynch Mobs
and Executions in Minnesota (2003) tells another
story with an abolitionist victory in 1911.” Minne-
sota experienced nineteenth-century traditions
of executions and a parallel abolition movement
as early as 1864. Executions moved from the pub-
lic square to the local jail with written invitations
to attend. The fact that local sheriffs used these
printed invitations motivated abolitionists to
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stop the practice. In turn, the state legislature for-
bade newspapers to print notices of executions.
Finally, in the Progressive Era the death penalty
was buried. Less than a decade later, Minnesota
passed an antilynching law directed at racially
motivated lynching in Duluth.

Eliza Steelwater’s The Hangman's Knot: Lynch-
ing, Legal Execution, and America’s Struggle with
the Death Penalty (2003), like Bessler, explores the
national relationship between lynching and the
state execution of the criminally accused.” Steel-
water cofounded Project HAL, Historical Ameri-
can Lynching, focused on the long-term practice
of lynching. She deploys data from the Capital
Punishment Research Project to demonstrate
that historical practices are at the root of the poli-
tics of punishment. Based on the data and his-
torical studies, she argues that executions, legal
and extralegal, were the product of the political
and economic aspirations of the people in power.
She implicates western vigilante movements as
well as modern lethal injection advocates in his-
torical power alliances. Her message is clearly for
the abolition of the death penalty. Fittingly, her
last citation is to Michel Foucault’s Discipline
and Punish: The Birth of the Prison.”” Thomas L.
Dumm’s Democracy and Punishment: Disciplin-
ary Origins of the United States (1987) focused
on the linkages of Foucault’s observations and
the American experience. The American prison
system as well as the death penalty was what Toc-
queville termed “democratic despotism.””* Dumm
and Long both acknowledged the power of the
people at the polls.

Regardless of democracy, there are committed
advocates for the abolition of the death penalty.
Anthony G. Amsterdam, an extraordinary attor-
ney, has labored for more than a half-century
for abolition. In addition to numerous appellate
appearances, Amsterdam has written extensively
since the 1970s against the death penalty.* Advo-
cates like Bryan Stevenson, the celebrated death
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penalty defense lawyer and professor, carry on
Amsterdam’s legacy.”® Amsterdam and Stevenson
are men committed to saving the lives of the con-
demned. They make the arguments that become
media headlines and appellate cases.

The media keeps the issue of the death pen-
alty before the reading public. When the United
States Supreme Court blocked the execution of
Scott Louis Panetti in 2007, it was headline news
in the Milwaukee (Wisconsin) Journal Sentinel.*
The majority of the court took the position that
Panetti was too delusional to be put to death. The
case was part of an ongoing debate over whether
the mentally retarded could be executed. The Los
Angeles Times gave the issue front-page coverage
after the Panetti decision noting that defining the
group was difficult as experts disagreed about the
nature and extent of mental retardation.”” State
cases reveal inconsistency in exactly what con-
stitutes mental retardation. Sara Catania argues
that “the inconsistency may stem from confu-
sion about what, exactly, defines mental retarda-
tion” The American Association on Intellectual
and Developmental Disabilities says it consists of
“significant limitations both in intellectual func-
tioning and in adaptive behavior as expressed in
conceptual social and practical adaptive skills”
She notes that there are IQ standards, “but these
are not legal parameters, and the U.S. Supreme
Court left state legislature and courts to wrestle
with the definition.” Definitions, if they exist in
statute, vary among the states.”

Courts and juries find for and against the death
penalty and the media keeps the issue before the
reading public. The California Supreme Court
threw out a death penalty finding because the
accused was not afforded the “right to rep-
resent himself”” The United States Supreme
Court, reversing the Ninth Circuit Court of
Appeals, restored the death penalty of a Wash-
ington man because the appellate court erred by
intervening in the case and second-guessing the



determination of the trial court judge.*” A Los
Angeles jury decided that death was appropri-
ate for a murderer of ten women. Chester Dew-
ayne Turner “thus joined the roster of L.A. area’s
infamous killers: Charles Manson, Night Stalker
Richard Ramirez, Freeway Killer William Bonin
and the Hillside Strangler”™ Also of note, Sac-
ramento Superior Court Judge Gary E. Ranson
sentenced death penalty foe Kathleen Culhane
to five years for producing fake documents to try
to delay four executions. Prosecutors termed her
actions “one of the largest frauds against the legal
system in California history” Culhane termed
capital punishment “a brutal legacy of lynching”
and declared, “I cannot have remorse for a govern-
ment that kills at midnight and invests millions of
dollars in the process” In contrast, Oklahoma
District Court Judge Twyla Mason Gray set
Curtis E. McCarty free because a police chem-
ist who had been fired for fraud and misconduct
six years prior had acted in bad faith. Innocence
Project attorney Colin Starger observed, “Every
piece of evidence [that] was used improperly to
secure convictions, now shows Curtis McCarty’s
innocence” The chemist’s false and misleading
testimony in twenty-three other cases helped
send him to death row and eleven had been exe-
cuted by 2007.” The stakes are high and it is clear
that the criminal justice administration system
has flaws.

Abolition advocates argue that one of the flaws
is lethal injection. On May 4, 2007, U.S. District
Judge Todd J. Campbell blocked the execution of
Philip Ray Workman on the grounds that Tennes-
see’s lethal injection protocol would expose him
“to a foreseeable and likely unnecessary risk of
unconstitutional pain and suffering in violation of
the Eight Amendment”* It was Workman’s sixth
stay of execution in over twenty years. On May 9,
2008, Workman’s time was up after a three-judge
panel of the Sixth Circuit Court of Appeals lifted
thetemporaryrestrainingorderand the Tennessee

Supreme Court rejected defense motions.”* On
September 25, 2007, the United States Supreme
Court agreed to hear another challenge to lethal
injection in a Kentucky case.** The U.S. Supreme
Court stopped a Mississippi inmate’s execution
on October 30, 2007, signaling to some that exe-
cutions should be halted pending the court’s deci-
sion.” That did not stop Florida’s supreme court
from ruling lethal injection was constitutional.®
Eric Berger, a University of Nebraska College of
Law professor, wrote, “It is outrageous that stat-
ues and the federal government have elected to
carry out executions with dangerous, painful
chemicals and then abdicated responsibility for
the procedures to untrained, unqualified person-
nel. Government owes its citizens a transparent,
careful reconsideration of this deeply flawed pro-
cedure that, as currently constituted, is bound to
fail”* This argument was one offered to the high
court on January 7, 2008.*

While high court legal jousting continued,
others questioned the jury and other aspects of
the criminal justice system. The high court agreed
to hear a Louisiana case of a man sentenced to
death by an all-white jury constituted by keeping
African Americans off the jury. On February 11,
2008, the Pentagon announced that it would seek
the death penalty for six of the 9/11 conspirators.*
The United Nations called for a worldwide mora-
torium on the death penalty on December 18,
2007.* Maureen Faulkner wrote a book to counter
the death penalty abolitionist support for Mumia
Abu-Jamal who was convicted of her husband’s
murder a quarter-century ago.* It was a victim’s
voice seldom heard. Another voice unheard
except in trial was that of the county district
attorneys. A report to the California Commission
on the Fair Administration of Justice noted that
only fourteen of the state’s fifty-eight counties
explained the criteria used to determine whether
the death penalty would be requested.”” On Feb-
ruary 20, 2008, the commission held hearings in
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Los Angeles and “defense lawyers and prosecutors
agreed . . . that California’s death penalty system
was deeply troubled but split over the causes and
solutions”** On March 14, 2009, the Los Ange-
les Times ran a story about the costs of capital
punishment focused on New Mexico, Louisiana,
and California. New Mexico’s legislature voted on
March 13 to abolish the death penalty; California
found that it could not afford a new $395 million
death row prison; and Orleans Parish was next
to bankruptcy because of a death penalty trial.”
On March 19, 2009, the Los Angeles Times trium-
phantly announced that New Mexico governor
Bill Richardson had signed the bill abolishing that
state’s death penalty.”® The death penalty debate is
current and solutions are hotly contested.”

In the chapters that follow in this work, our
authors offer extensive analysis of the issues
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