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PREFACE

One cannot expect courts to be legislators. They deal with specific
questions which parties happened to put to them in order to solve their
conflict. Although judges will take account of the societal effects of their
judgments, they must confine their rulings to the case at hand. They
cannot and must not rule #/tra petita. As Mrs. Ida Wendt correctly notes in
her detailed analysis of the Court’s case law on the application of
competition rules to liberal professions, the Court never dealt with this
issue in a comprehensive way. The case law evolved ad hoc and sometimes
led to surprising or, if one so wishes, opportunistic solutions. The Court’s
judgment in Wonters (Case C-303/99, ECR 2002, p. 1-1577) offers an
example of this approach.

Opportunistic case law has its downside. It can become unstructured
and, hence, difficult to predict. This is where academia has its role to play.
It can propose models and structures in which ad hoc rulings may or may
not find their logic place. In this book Mrs. Wendt offers such a model for
the tortuous case law dealing with the application of competition rules to
liberal professions. She does so with the conviction of a young lawyer
inspired by two leading ideas.

First, Mrs. Wendt believes in the objectives of competition policy and
law. She developed her expertise and analytical approach in a period in
which competition policy and law has reached nearly all sectors of today’s
economy. It is therefore no surprise to note that her book strongly pleads
in favour of extending the reach of competition law and its economic
merits to liberal professions, which, in spite of this adjective, remain
strongly (self) regulated.

This does not mean, however, that Mrs. Wendt is opposed to regulating
liberal professions as a matter of principle. If restrictions are justified by
the general interest, competition law can be set aside, provided that this
justification can be based on the explicit rules in the Union Treaties and
provided that these are democratically legitimatized. This is the second “file
rouge’ in Mrs. Wendt’s analysis of the interplay between competition law
and the regulation of liberal professions. One could rephrase this idea as
follows; the responsibility to decide whether or not a particular rule is in
the general interest does not rest with the professions themselves, but with
the State.

When reading her thorough and exhaustive analysis of the European and
national rules and case law governing this issue, one is tempted to follow
Mrs. Wendt’s reasoning and proposals aimed at modernising and
improving regulation and competitiveness of the liberal professions at
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European level. But one should not forget the origin of self regulation.
Until the mid and late nineteenth century, States did not consider it to be
their task or duty to regulate liberal and other professions. Since the
Middle Ages, self regulation was the only means to define responsibility of
these professions towards their members and towards society. There was
no public authority to refer to.

Even so, times have changed and Mrs. Wendt offers a compelling and
structured study for guiding this change. Her study also contains an
exhaustive analysis of all rules and case law which are relevant for
practitioners having to apply competition rules to liberal professions.

Marc van der Woude
Judge at the General Court of the European Union
Luxembourg, October 2011
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