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A Message from the Institute

The National Institute for the Foodservice
Industry is proud to present Legal Aspects of
Foodservice Management, a law book for
foodservice operators. This book, written by
Professor John E. H. Sherry, is designed to
be read and used as a management tool by
supervisors and managers of foodservice
businesses and by students of foodservice
management.

Managing a foodservice operation is a
many-faceted job, requiring skills in different
fields such as marketing, supervision, and
purchasing. These skills are necessary tools
used in the process of maintaining a business
and making it grow. Too often, operators are
not aware of the legal aspects of management
until it is too late.

Vili

Employee relations, food liability, liquor li-
ability, patron civil rights, and federal regu-
lations are subjects that concern foodservice
operators, who know that preventing legal
problems is the best way to keep profits from
being siphoned off into expensive legal has-
sles. This book is designed to give readers an
opportunity to look at foodservice operations
from a legal standpoint and to develop man-
agement strategies to prevent legal problems.

Professor Sherry attacks head-on the
common reaction of businesspersons that
(1) the law is too complex to understand, and
(2) ignorance of the law will somehow protect
operators from legal pitfalls. He debunks both
reactions in the first chapter and carries this
theme throughout the rest of the book.



Legal Aspects of Foodservice Manage-
ment is a practical book, designed for those
seeking a down-to-earth explanation of legal
subjects relevant to food service. It is a read-
able book. For students and teachers, it con-
tains outlines, chapter objectives, cases, review
questions, and footnotes for further study. For
operators and students alike, the explanations
are thorough and the concepts are illustrated
with examples.

Once read, this book should be kept as part
of the foodservice operator’s personal library.
Its chapters and the glossary and appendixes
can be referred to as specific questions arise.
questions arise.

A few words are in order about the Na-
tional Institute for the Foodservice Industry

(NIFI), the educational foundation. NIFI is
dedicated to the advancement of profession-
alism in the foodservice industry, fostering and
nurturing it through education. NIFI pro-
vides vital services to the industry through the
development of educational programs and
materials and the administration of scholar-
ships and work-study grants, and by promot-
ing industry careers. We at NIFI feel the
quality of the foodservice industry is only as
good as the quality of its trained personnel,
and that the healthy growth of either is tied
to education.

It is our hope that Legal Aspects of Food-
service Management will contribute to your
professional growth.

Richard J. Hauer
Executive Director
National Institute for the Foodservice Industry
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Preface

“Don’t bother me with a legal headache, I
have a business to run. Let my lawyer handle
it.”” This often heard plea illustrates two com-
mon fallacies people believe about the law:
(1) that the law is the enemy; and (2) that all
legal problems are a lawyer’s problems.

The objective of this book is to put to rest
the notion that law is a necessary evil in-
tended to undermine foodservice operators in
the conduct of their businesses.

First, the book’s premise is that foodser-
vice operators need help in preventing avoid-
able legal problems, and in minimizing the
harmful effects of unavoidable legal situa-
tions. Second, this book takes the position that
the law works best when it is used as a man-
agement tool, and not as a last resort. Those

in the foodservice industry, as well as students
about to enter it, need to know the legal basics
of how to run a business. The law is not some-
thing that intrudes when something goes
wrong; it is an ongoing factor in running a
foodservice operation, or any business.

The traditional limitation of current busi-
ness law texts is their stress on legal concepts
without practical examples of law in action.
Moreover, such texts are so general in scope
that they lack relevance to the everyday op-
erational needs of the foodservice manager.
The pressurized demands of running a food
service do not afford managers the luxury of
extensive business law training. This book is
designed to teach problem solving, not the
niceties of legal knowledge for its own sake,



unrelated to the give and take of foodservice
management.

Why do we need a business law text for
foodservice managers and students about to
enter the industry? The answer is that the
foodservice industry is representative of the
small businessperson in general, as well as a
specialized industry, some of whose members
cannot afford continuous legal services or
costly legal hassles. This book is intended to
serve both students about to enter the indus-
try and those who are already running a busi-
ness.

This is not a theoretical text, although stu-
dents and operators should be able to deter-
mine what legal pitfalls are possible, through
both comprehensive explanation and the legal

Preface

cases presented. To anticipate and prevent
problems, and to obtain the best use of this
book, the reader must bring a thinking
framework into play. The objective is not to
have the reader think like a lawyer, but like
a businessperson who (1) is aware of the law
regarding major foodservice issues, (2) knows
what is needed to prevent serious legal prob-
lems, and (3) knows how to make the law
work in his or her favor, whether on the job
or in a courtroom.

Legal Aspects of Foodservice Manage-
ment is organized into 15 chapters covering
the areas of law most likely to confront those
managers who are new to business as well as
more experienced managers. One chapter has
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been developed to help businesspersons choose
and work with lawyers, a subject neglected in
most business law texts. This chapter enables
small businesspersons to put scarce legal funds
to the best use.

Specific topics include those usually essen-
tial to business law texts, such as forms of
business organization and property law. In
addition, there is material on foodservice con-
tracts, liability, labor, civil rights, foodservice
regulations, and security, all topics of partic-
ular relevance to the foodservice industry. The
purpose of this coverage is to provide an over-
view of common business transactions, while
examining those areas most likely to confront
foodservice managers in their daily activities.

Preface

This practical, operational approach to
business law for foodservice managers fits the
overall theme of the book, which is early de-
tection and prevention of legal problems,
rather than reaction to those problems later—
in court.

Specific learning aids are included to pro-
vide students, managers, and teachers with a
ready means of understanding foodservice law
in action. Chapter outlines highlight the major
topics. A ““case in point” appears at the be-
ginning of each chapter to put the subject
matter into a practical management context.
Each chapter also contains objectives, sum-
maries, questions, and excerpts from court
decisions relevant to foodservice operators.
Foodservice law educators and lawyers are
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provided with an extensive set of footnotes at
the end of each chapter. Figures and legal
forms also aid learning. Various state-by-state
charts are contained in the appendixes to pro-
vide operators with state provisions on key is-
sues. Finally, although any critical legal terms
are explained in the text at first mention, a
glossary provides a ready reference for the
reader.

The preparation of this book was greatly
aided by the diligence, perseverance, and con-
structive criticisms of Marlene R. Chamber-
lain, Managing Editor, National Institute for
the Foodservice Industry. Her eye for the
practical, commonsense approach to the legal
side of foodservice management made my task
much easier.

Preface

Dean John J. Clark, Jr., School of Hotel
Administration, Cornell University, was gen-
erous in his support of this undertaking. Spe-
cial thanks are due him for his interest and
encouragement.

Anthony Marshall, Dean of the School of
Hospitality Management at Florida Inter-
national University, contributed his technical
expertise in reviewing the manuscript.

Teresa A. Manheim, my secretary, devoted
long hours to the final typing of my manu-
script.

Finally, my wife, Margaret Linger Sherry,
requires special mention. Her patience and
devotion throughout my period of authorship
was responsible for making this manuscript a
reality.

John E. H. Sherry
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Note to Students and Teachers
Use of Footnotes

The footnotes at the end of each chapter are
included to enable you to find and read the
actual statute or opinion referred to.

The reasoning of the court is as important
as the principle of law the court states or
adopts. Under our common law legal system,
the reasoning of the court may serve as a guide
to determining the outcome of future cases.
In legal language, such a case is called a prec-
edent. Teachers and students of foodservice
law may find these footnotes helpful for fur-
ther research.

Very few trial court decisions are pub-
lished. Rather, they are filed with the clerk of
the court, where they are available for in-
spection. Appellate or appeals court decisions
are published in book form. These decisions
contain principles of law and help you find
trends that may affect foodservice business

Xiv

decisions. This fact holds true whether or not
the problem presented to the court involves a
foodservice dispute, since reviewing courts
often apply general common law principles to
solve specific issues. Only where a statute or
specific common law rule governing foodser-
vice operators is involved is the court called
upon to use that statute or rule to settle such
a dispute.

How then does one find a law decision?
These decisions are published in volumes,
called Reports, that are numbered in order,
starting with volume 1. The West Publishing
Company publishes state reports for all states
in a National Reporter System: Atlantic (A.
or A 2d), Northeastern (N.E. or N.E. 2d),
Pacific (P. or P 2d), Southeastern (S.E. or S.E.
2d), Southern (So. or So. 2d), and South-
western (S.W. or S.W. 2d). For each case, the



title of a decision is cited, meaning reported.
Let us use the case of Kauffman v. Royal Or-
leans, Inc., cited as 216 So. 2d 394 (La. 1968),
to illustrate how to find such a report.

After the name of the parties, normally
plaintiff (the party suing) v. (meaning versus
or against) the defendant (the party being
sued), the opinion is found in Volume 216 of
the Southern Reporter, Second Series (the
most recent series) on page 394. The state
court is abbreviated (La., for Louisiana,
which, standing alone, means the Supreme
Court of Louisiana), and the year 1968 (the
year the decision was filed).

The majority of federal court decisions are
reported in the Federal Supplement (F. Supp.
for District Courts) and the Federal Reporter
(F.or F 2d, for Circuit Courts of Appeal). The
United States Supreme Court Reports (U.S.),

Supreme Court Reporter (S. Ct.), and the
Lawyer’s Edition (L. Ed.) each contains all
United States Supreme Court opinions. The
same procedure is followed in finding a
particular federal opinion. First, the name,
then volume number, page number, District,
Circuit, or Supreme Court designation
(S.D.N.Y., meaning U.S. District Court for
the Southern District of New York), and the
date.

In some cases, the names of the parties are
switched to reflect the fact that the appellant
(party appealing) is bringing an appeal
against the respondent (the party against
whom the appeal is taken). Therefore, to avoid
confusion, you must sort out the parties by
reading the opinion carefully. By doing so you
will understand which of the parties ulti-
mately prevailed or won the appeal.
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Case in Point

Paul Rourke knew he would have a bad day
when he came into the restaurant to open up.
First, he had all weekend to think about the
shortage in the cash register drawer last
week. Then, when he arrived, he found that
his order for ten cases of tomatoes was one
case short and the weekend inventory clerk
had already signed for the order. Also, the
safety inspector was coming, and Paul had
been cited for a safety violation the week be-
fore by the fire inspector. But the day was just
beginning.

When he went through his mail, Paul no-
ticed that the credit card company had re-
fused to pay an overcharge on a credit card
account after Paul's cashier failed to phone
the company regarding the credit limit.

The seafood restaurant down the street
was being picketed by local representatives
of a national restaurant workers’ union, and
Paul was worried that he was next on their
list, and wondered what his rights were if he
was. Paul had bought the empty lot next door
for parking, but the city said the lot, only a
few yards from his restaurant, was not zoned
for business.

Later that night, while Paul was away
making a deposit at the bank, a patron be-
came unruly and began verbally to attack
other patrons. Not only did the bartender fail
to oust the patron, but he leaped into the re-
sulting fray, breaking a bottle over the head
of another customer who had only been trying
to leave the premises. The next day, the in-
jured patron had his lawyer call Paul, asking
him if he wanted to settle out of court or in.

Do you think Paul needs a lawyer?

Paul does need a lawyer, but a lot of his
problems could have been prevented with only
rudimentary knowledge about how the law
affects his foodservice operation. Such
knowledge would allow him to supervise his
employees better, stand up for his rights as
a businessperson, and prevent future pitfalls

from affecting his operation. However, even
if Paul gets a lawyer, odds are he won't know
how to work with one to obtain the most ef-
fective help. Finally, going to an attorney and
saying, “Get me out of this,"” is not much dif-
ferent from closing the barn door after the
horse has escaped, and is twice as costly.

It’s fairly obvious that Paul didn't use his
head in every instance. However, it's even
more obvious that he isn't using the law to
work for him, but allowing it to work against
him. Instead of using the law as a manage-
ment tool to operate his foodservice business
properly, he's going to use it as adhesive to
patch up some problems he could have pre-
vented.

FOODSERVICE LAW
IN PERSPECTIVE

Law is a body of rules that apply to given sit-
uations, exist to maintain order in society and
in business and personal dealings, and bal-
ance your rights with the rights of those with
whom you deal. These rules are backed up by
an enforcement system to interpret them,
mete out punishment for violations, and settle
disputes arising out of alleged violations.

Foodservice law is the area of consumer law
that governs the legal rights of owners and
operators of foodservice establishments and
their responsibilities to consumers of their
products or services. It includes the following
duties and corresponding rights: (1) the duty
to admit and the legal right to refuse admis-
sion to a prospective customer; (2) the duty
to construct, maintain, and supervise the
premises in a proper manner so as to protect
customers and their property against harm,
and the right to remove a customer who
threatens the person or property of others; and
(3) the duty to sell the product or service in
a manner fit for the intended purpose and the
right to impose lawful restrictions on sales of
the product or service.



Types of Laws Which Apply
to Foodservice Operators

There are different types of laws. Laws vary
in the way they come into being, how they are
administered, and how they apply to certain
segments of the population. Several kinds of
laws make up the body of foodservice law. As
a foodservice operator, you are concerned with
the following types:

1. Common law or case law refers to rules of
law that originate in court decisions rather
than in statutes. Common law is judge-
made law. American common law is in-
herited from the English common law, and
in many states remains in effect unless al-
tered or repealed by the state legislature.!
In practice, the common law is usually the
law formulated by the highest reviewing
court, and these appellate courts have the
authority to make legal rules binding on all
other courts within that state or federal
system.

2. Statutory law originates in the lawmaking
bodies of the United States. Starutes are
rules created by legislation at either the
local, state, or federal level.

3. In the foodservice business, you are also af-
fected by administrative law. Administra-
tive law includes rules created by various
federal and state regulatory agencies, has
the force of law, and is subject to court
interpretation. For foodservice operators,
administrative law appears in the form of
consumer laws and employer laws. In some
cases the system passing out punishment is
not the court system but the regulatory
agency itself.

The Expansion of Consumer Law
and the Foodservice Operator’

Today U.S. consumers in increasing numbers
are using the law to recover compensation for
wrongs inflicted by manufacturers or sellers
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of a product or service that has caused them
personal injury or economic harm.?

The foodservice industry is not exempt
from this trend. On the contrary, it is always
a possibility, considering the nature of the
product sold. Food services deal in foods and
beverages, and while the potential for eco-
nomic harm to a customer is not as serious as
with some other products, the potential to
cause injury or illness to patrons is always
there, and with it the accompanying potential
for legal snarls.

Patrons may also seek legal compensation
for injuries that occur to themselves or their
property on your premises and are caused by
foodservice managers or employees, directly
or indirectly.?

The traditional approach is for the victim
to sue the wrongdoer and obtain a money
judgment. However, when the amount in-
volved is inadequate to justify hiring an at-
torney, or the wrongs are widespread within
a particular industry, consumers may lobby
for a broad legislative solution. The result
of consumer lobbying may be a regulatory
agency, created to license industry members,
set standards of conduct, and punish violators
by fine or license revocation. Whether through
a regulatory agency or by statute, the objec-
tive of consumer law is to protect the legal
rights of consumers. As the next chapter will
illustrate, the foodservice industry is a highly
regulated industry.

Types of Operations Affected
by Foodservice Law

Many types of foodservice operations exist;
all are affected, to varying degrees, by food-
service law.

Commercial foodservice operations are
units that compete with each other in the
private marketplace for profits from selling
food and beverages. The vast majority of



