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Foreword

One of the qualities of a good academic lawyer is to have an eye for the
issues of current interest to practitioners. Louise Merrett has demonstrated
this quality in spades. Over the past few years there has been a spate of
cases exploring the territorial scope of UK and/or British and/or English
(potentially significant distinctions) employment law: some of these are
concerned with working out the implications of the decision of the House
of Lords in Lawson v Serco, but the ‘Bleuse principle’ may be of at least
equal significance. This reflects the real importance of these questions in
an era of increasing globalisation. For the book to go to press within a few
weeks of the decision of the Supreme Court in Duncombe (No. 2) shows
immaculate timing. (It is a pity she could not wait for Ravat v Halliburton
too; but alas there is always another case in the pipeline.)

What ultimately matters is not timing but quality. Before she settled in
Cambridge Ms Merrett had experience both at the Law Commission and
as a practising barrister, and this book combines the virtues of a rigorous
academic monograph with practical utility. Both students and practitio-
ners will be enormously assisted by its clarity of analysis in a peculiarly
complex field. The careful explanation in chapter 1 of the different senses
in which the protean term ‘jurisdiction” is used in the authorities is par-
ticularly valuable and is typical of the clear thinking and exposition which
characterizes the following chapters. Many areas which have developed
gradually and confusingly in the domestic case-law and that of the Court
of Justice of the European Communities are for the first time systemati-
cally mapped. I have no doubt, for example, that chapter 4 will be my first
port of call from now on when considering issues under the Brussels
Convention; likewise chapter 6 on choice of law. Indeed even chapter 2,
which is intended only as a curtain-raiser to set the domestic law scene,
gives a valuable conspectus of some tricky points.

The private law international law aspects of employment contracts has
not so far received focused attention from a lawyer with a full grasp both
of employment law and (what I still think of as) conflicts of law. That omis-
sion has now been handsomely put right.

Nicholas Underhill
(President, Employment Appeal Tribunal)
20.09.11



General Editor’s Preface

The Oxford Private International Law Series contains a number of works
which discuss the application of private international law rules to sub-
stantive areas of law, including intellectual property law (ntellectual
Property and Private International Law and Cross-Border Enforcement of Patent
Rights), the international sale of goods (International Sale of Goods in the
Conflict of Laws) and consumer law (Cross-Border Consumer Contracts). The
latest in this line is Louise Merrett's Employment Contracts in Private
International Law. This can be regarded in some ways as a parallel mono-
graph to Jonathan Hill’s Cross-Border Consumer Contracts. The Brussels I
Regulation and the Rome Convention and Rome I Regulation contain spe-
cial regimes of rules for both employment and consumer contracts.
Although the content of these rules is different for employment contracts
from consumer contracts, these special private international law rules
share the same prime objective of seeking to protect the weaker party, the
employee, and the consumer. In both areas mandatory rules play an
important part.

But the parallels should not be pushed too far. Employment contracts pose
unique problems. The role of tort law and its interaction with contract is
especially difficult and is given special attention. The Posted Workers
Directive poses particular difficulties in private international law, as do
restrictive covenants. These two topics are accordingly given their own
chapters in the book.

As with any exercise in applied private international law, the starting
point is the substantive law background and the book starts with an expo-
sition of this. The jurisdictional rules and the choice of law rules are exam-
ined in detail. An attempt is made to identify common themes, overlaps,
and parallels between these rules and also to explore their rationale. Thus
the approach is to bring the jurisdiction and choice of law rules together
s0 as to produce a better understanding of each.

The stated aim of the Oxford Private International Law Series is to publish
works of high quality and originality in a number of important areas of
private international law. Employment Contracts in Private International Law
manifestly fulfils these criteria and is an admirable addition to the Series.

James Fawcett
Nottingham
June 2011



Preface

I have found private international law fascinating ever since I was lucky
enough to study the subject with John Collier while an undergraduate at
Cambridge. There are a number of reasons why I decided to focus specifi-
cally on private international law and employment contracts. One reason
is that texts covering the whole of the vast and complex area of private
international law understandably often do not have space to consider spe-
cial areas such as employment in any detail. Second, the international
aspects of employment contracts raise issues which are becoming increas-
ingly important in practice. For example, in the past six months, English
courts have had to consider the private international law issues which
arise: when Chinese cabin crew working for British Airways on flights
between London and Hong Kong wished to claim for age discrimination
(British Airways Plc v Mak [2011] EWCA Civ 184); when a London busi-
nessman employed by an Indian company to promote an Indian Premier
League cricket team alleged wrongful dismissal (Wright v Decan Chargers
Sporting Ventures [2011] EWHC 1307); in the context of a claim for sex dis-
crimination by the wives of English soldiers working at NATO headquar-
ters in Belgium and the Netherlands (Ministry of Defence v Wallis [2011]
EWCA Civ 231) and in relation to claims by English teachers working at
European Schools under the Fixed-term Employees (Prevention of Less
Favourable Treatment) Regulations 2002 and for unfair dismissal
(Duncombe v Secretary of State for Children [2011] UKSC 14 and [2011] UKSC
36). The Court of Justice of the European Union has also recently consid-
ered the law which applied to the contract of employment of a German
lorry driver employed by a Danish company under a contract entered into
in Luxembourg to deliver flowers to various European countries (Koelzsch
v Luxembourg Case 29/10).

Given the real-life importance of the issues which arise, I have sought to
undertake a comprehensive analysis of the rules on jurisdiction and choice
of law from a predominantly practical perspective. However, any practi-
cal approach must be informed by the principles and theory which under-
lie the subject. In writing the book, I found that many of the issues which
arise in employment cases also raises questions which are of interest not
only to practitioners in the field but also to those with an academic interest
in the conflict of laws. In particular, the importance of mandatory rules in
employment cases caused me to think more carefully about the role of
mandatory rules in private international law as whole. I also found that
attempting to define a ‘contract of employment’ for the purposes of the
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European rules required me to consider theoretical issues behind charac-
terization, particularly in a European context. This means that in some
chapters there is a considerable theoretical and academic component, as
well as an examination of the practical implications. In many areas it is
also very difficult to consider private international law rules without an
appreciation of the substantive law context in which they operate. It is also
becoming impossible to study or work in the area of private international
law without an awareness of the European law background. I have there-
fore sought to combine my experience and knowledge in employment law
and European law as well as private international law in order to consider
the issues with as comprehensive an understanding of the context in which
they operate as possible.

During the course of writing this book I was fortunate to be invited to give
a seminar in Cambridge at the Centre for European Studies on the subject
of posted workers in Europe. This provided me with an invaluable oppor-
tunity to focus and develop my ideas on what proved to be one of the
most difficult areas in the book. The results of that seminar are to be pub-
lished in the 2010-2011 Cambridge Yearbook of European Legal Studies
(Volume 13) and provide the basis for chapter 8 of this book. Some of the
issues in relation to the territorial scope of employment rights which
I explore in chapter 7 of the book are also considered in more detail in an
article recently published in the Industrial Law Journal ((2010) IL] 355).

I'have attempted to state the law as it seemed to me in September 2011. As
described above, a number of important decisions have been published in
the past six months, most of which I have been able to include in this book.
However, no doubt there will already have been further developments—
for example, the Agency Workers Regulations will come into force in
October 2011 and these Regulations will eventually affect the position of
agency workers discussed in chapter 2. In chapter 4 I have outlined pro-
posals recently published for radical changes to the Brussels I Regulation,
but negotiations on these proposals will continue and it will be some time
before the outcome of these proposed reforms becomes clear.

In writing this book I have received assistance from a great number of
people and in a variety of ways. As I have said, I am very grateful to the
Centre for European Legal Studies for inviting me to speak at one of their
seminars. That seminar, and indeed this project as whole, came about in
large part through discussions with my friend and colleague Professor
Catherine Barnard. She has given me the benefit of her views on numer-
ous points of European law and labour law and has encouraged me from
the start to think that private international law has an important role to
play in both fields. My fellow private international lawyers, particularly
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Professor Richard Fentiman and Dr Pippa Rogerson, have also been a
constant source of inspiration and kindness since I first began teaching in

Cambridge.

I'am very grateful to Mr Justice Underhill, both for agreeing to write the
Foreword and for his comments generally on the book. I would also like
to thank him for first encouraging and furthering my interest in the prac-
tice of employment law when I was his junior in a number of employment
cases.

In terms of the book itself, Sir Richard Buxton provided me with many
invaluable comments and insights. Although all errors remain my own,
there would have been many more without his help and advice, for which
I'am extremely grateful. I am also grateful to all those at OUP who have
helped me with the book, from the initial development of the project to the
bringing of the book to publication and to Professor James Fawcett,
General Editor of the Oxford Private International Law Series.

On a personal note I would also like to thank my family. My long-suffer-
ing husband, who has the misfortune of also being a lawyer, has helped
me refine many of my ideas. My parents are a constant source of help and
support and my sister of much welcomed distraction. All are greatly
appreciated. Finally this book is for my children, Amelia and Arthur,
who make everything worthwhile.
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