THE PROBLEMS
b
JURISPRUDENCE

LON L. FULLER

Zlniwv'.u'l’ aue‘oo‘ .Sn'ed



THE PKOBLEMS OF JUKISPRUDENCE

A SELECTION OF KEADINGS SUPPLEMENTED BY COMMENTS
PREPARED BY THE EDITOR

By
Lon L. Fuller
Carter Professor of Jurisprudence

Harvard Law School

Temporary Edition

Brooklyn
The Foundation Press, Inc.

1949



Copyright 1949 by Lon L. Fuller
Langdell Hall, Cambridge
Massachusetts

2nd Reprint—1974



EDITOR?® S NOTE

This is a temporary edition. Before the book is pub-
lished in final form I hope to meke a good many improvements
in it. In particular I have in mind the following additions:
a summary of the legal philosophy of St. Thomas Aguinas, a note
on the American realist movement, a statement of Kelsen's Pure
Theory of Law, some translated passages from Savigny and
Ihering, a brief history of the concept of & law of nature,
and a fourth decision by the Supreme Court of Newgarth. I also
plan to revise the final chapter and to bring the literary
style of the Case of the Interrupted Whambler into conformity
with that of the other two imaginary decisions. In the final
edition introductory notes and problems, like those now found
in the first two chapters, will be inserted throughout the book.
It is possible that I may also add a seventh chapter on the le-
gal issues raised by economic planning.

I should greatly appreciate suggestions and criticisms
from any who may examine the book in its present form, and more
particularly from any who may use it in the classroom.

In its present form the book is not intended for review.

Cambridge, November, 1948.
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Chapter I
JUSTICE

Introductory Note

Imaginary cases, placed in the purely mythical jurisdiction
of Newgarth, are used in this book to introduce certain of the
chapters. The purpose of these cases is to open the reader's
mind to some of the issues that will be raised, explicitly or im-
plicitly, in the readings that follow. Quite obviously these
cases are not intended to be analysed and compared in the same
way that one would analyse and compare the judicial decisions re-
ported in an ordinary casebook. They serve simply as illustra-
tions of the way in which some of the broader philosophic issues
discussed in the readings may become relevant (or seem to become
relevant) in the decision of litigated controversies.

In case this book should fall into lay hands, assurance is
offered that (despite some increase of license in recent years)
the manners of our American judges in their treatment of one a-
nother is still a far cry from those displayed by the Supreme
Court of Newgarth. Nor should one infer that the reported deci-
sions of courts contain lines of reasoning diverging as widely as
those followed by the judges of our mythical court. To be sure,
different Judges entertain, with varying degrees of explicitness,
different philosophies of law and these philosophies may affect
their treatment of even the most technical seeming questions. In
actual life, however, these differences are usually softened by
a spirit of democratic tolerance, controlled by adherence to a
common professional tradition, and bridged in some degree by a
felt but unexpressed conviction that the whole of truth can never
be contained in a single point of view. For purely pedagogical
reasons, the judges of the Supreme Court of Newgarth have been de-
prived of those qualities and insights that might enable them to
reach common ground in spite of different starting points.

If there is an element of caricature in all of the judicial
opinions in this volume, in the case of Mr. Justice Handy the
matter goes beyond a mere exaggeration of recognizable traits.

It would be difficult to find a counterpart for him on any of our
courts. Some may feel that a happier day will dawn in Newgarth
when he has been impeached and deprived of his office. But if he
is indeed the Evil One disguised in a black robe, we need to be-
come acquainted with his wiles so that we may recognize them and
take steps to protect ourselves against the temptations he throws
in our way. If there is an element of truth in his point of view,
we need to consider how that element of truth may be embraced
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within a philosophy of law and government that does not have the

implications which his personal philosophy seems at times to
have.

THE CASE OF THE SPELUNCEAN EXPLORERS
In the Supreme Court of Newgarth, 4300.

The defendants having been indicted for the crime of murder
were convicted and sentenced to be hanged by the Court of General
Instances of the County of Stowfield. They bring a petition of

error before this Court. The facts sufficiently appear in the
opinion of the Chief Justice.

TRUEPENNY, C. J. The four defendants are members of the
Speluncean Society, an organizaztion of amateurs interested in
the exploration of caves. Early in May of 4299 they, in the
company of Roger Whetmore, then also a member of the Society,
penetrzted into the interior of a limestone cavern of the type
found in the Central Plateau of this Commonwealtn. While they
were in a position remote from the entrance to the cave, a
landslide occurred. Heavy boulders fell in such & manner as
to block completely the only known opening to the cave. Vhen
the men discovered their predicament they settled themselves
nezr the obstructed entrance to wait until a rescue party
should remove the detritus that prevented them from leaving
their underground prison. On the failure of Whetmore and the
defendants to return to their homes, the Secretary of the So-
ciety was notified by their families. It appears that the ex-
plorers had left indications at the headquarters of the Society
concerning the location of the cave they proposed to visit. A
rescue party was promptly dispatched to the spot.

The task of rescue proved one of overwhelming difficulty.
It wes necessary to supplement the forces of the original party
by repeated increments of men and machines, which had to be con-
veyed at great expense to the remote and isolated region in which
the cave was located. A huge temporary camp of workmen, engineers,
geologists and other experts was established. The work of re-
moving the obstruction was several times frustrated by fresh
landslides. 1In one of these, ten of the workmen engaged in clear-
ing the entrence were killed. The treasury of the Speluncean
Society was soon exhausted in the rescue effort, and the sum of
eight hundred thousand frelars, rzised partly by popular sub-
scription and partly by legislative grant, was expended hefore
the imprisoned men were rescued. Success was finally achieved
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on the thirty-second day after the men entered the cave.

Since it was known that the explorers had carried with them
only scant provisions, and since it was also known that there was
no animal or vegetable matter within the cave on which they might
subsist, anxiety was early felt that they might meet death by
starvation before access to them could be obtained. On the twen-
tieth day of their imprisonment it was learned for the first time
that they had taken with them into the cave a portable wireless
machine capable of both sending and receiving messages. A simi-
lar machine was promptly installed in the rescue camp and oral
communication established with the unfortunate men within the
mountain. They asked to be informed how long a time would be re-
quired to release them. The engineers in charge of the project
answered that at least ten days would be required even if no new
landslides occurred. They then asked if any physicians were pres-
ent, and were placed in communication with a committee of medi-
cal experts. The imprisoned men described their condition and
the rations they had taken with them,and asked for a medical o-
Pinion whether they would be likely to live without. food for ten
days longer. The chairman of the committee of physicians told
them that there was little possibility of this. The wireless
machine within the cave then remained silent for eight hours.
When communication was reestablished the men asked to speak a-
gain with the physicians. The chairman of the physicians' com-
mittee was placed before the apparatus and Whetmore, speaking on
behalf of himself and the defendants, asked whether they would
be able to survive for ten days longer if they consumed the flesh
of one of their number. The physicians! chairman reluctantly
answered this question in the affirmative. Whetmore asked whether
it would be advisable for them to cast lots to determine which of
them should be eaten. None of the physicians present was willing
to answer the question. Whetmore then asked if there were among
the party a judge or other official of the government who would
answer this question. None of those attached to the rescue camp
was willing to assume the role of advisor in this matter. He
then asked if any minister or priest would answer their question,
and none was found who would do so. Thereafter no further mes-
sages were received from within the cave, and it was assumed (er-
roneously, it later appeared) that the electric batteries of the
.explorers! wireless machine had become exhausted. When the im-
prisoned men were finally released it was learned that on the
twenty-third day after their entrance into the cave Whetmore had
been killed and eaten by his companions.

From the testimony of the defendants, which was accepted by
the jury, it appears that it was Whetmore who first proposed that
they might find the rutriment without which survival was impos-
sible in the flesh of one of their own number. It was also Whet-
more who first proposed the use of some method of drawing or cast-
ing lots, calling the attention of the defendants to a pair of
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dice he happened to have with him. The defendants were at first
reluctant to adopt so desperate a procedure, but after the con-
versations by wireless related above, they finally agreed on the
plan proposed by Whetmore. After much discussion of the mathe-
matical problems involved, agreement was finally reached on a
method of determining the issue by the use of the dice.

Before the dice were cast, however, Whetmore declared that
he withdrew from the arrangement, as he had decided on reflec-
tion to wait for another week before embracing an expedient so
frightful and odious. The others charged him with a breach of
faith and proceeded to cast the dice. When it came Whetmore's
turn, the dice were cast for him by one of the defendants, and
he was asked to declare any objections he might have to the fair-
ness of the throw. He stated that he had no such objections.

The throw went against him and he was then put to death and eaten
by his companions.

After the rescue of the defendants, and after they had com-
pleted a stay in a hospital where they underwent a course of
treatment for malnutrition and shock, they were indicted for the
murder of Roger Whetmore. At the trial, after the testimony had
been concluded, the foreman of the jury (a lawyer by profession)
inquired of the court whether the jury might not find a special
verdict, leaving it to the court to say whether on the facts as
found the defendants were guilty. After some discussion, both
the Prosecutor and counsel for the defendants indicated their ac-
ceptance of this procedure, and it was adopted by the Court. 1In
a lengthy special verdict the jury found the facts as I have re-
lated them above, and found further that if on these facts the
defendants were guilty of the crime charged against them, then
they found the defendants guilty. On the basis of this verdict,
the trial judge ruled that the defendants were guilty of murder-
ing Roger Whetmore. He then sentenced them to be hanged, the law
of our Commonwealth permitting him no discretion with respect to
the penalty to be imposed. After the release of the jury, its
members joined in a communication to the Chief Executive asking
that the sentence be commuted to an imprisonment of six months.
The trial judge addressed a similar communication to the Chief
Executive. As yet no action with respect to these pleas has been

taken, as the Chief Executive is apparently awaiting our disposi-
tion of this petition of error.

It seems to me that in dealing with this extraordinary case
the jury and the trial judge followed a course that was not only
fair and wise, but the only course that was open to them under
the law. The language of our statute is well known: "Whoever
shall wilfully take the life of another shall be punished by
death." N. C. S. A. (n. s.) §12-A. This statute permits of no
exception applicable to this case, however our sympathies may in-
cline us to make allowance for the tragic situation in which these
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men found themselves.

In a case like this the principle of executive clemency
seems admirably suited to mitigate the rigors of the law, and I
propose to my colleagues that we follow the example of the jury
and the trial judge by Jjoining in the communications they have
addressed to the Chief Executive. There is every reason to be-
lieve that these requests for clemency will be heeded, coming as
they do from those who have studied the case and nad an opportu-
nity to become thoroughly acquainted with all its circumstances.
It is hizhly improbable that the Chief Executive would deny these
requests unless he were himself to hold hearings at least as ex-
tensive as those involved in the trial below, which lasted for
three months. The holding of such hearings (which would virtu-
ally amount to a retrial of the case) would scarcely be compat-
ible with the function of the Executive as it is usually con-
ceived. I think we may therefore assume that some form of clem-
ency will be extended to these defendants. If this is done, then
justice will be accomplished without impairing either the letter
or spirit of our statutes or offering any encouragement for the
disregard of law.

FOSTER, J. I am shocked that the Chief Justice, in an ef-
fort to escape the embarrassments of this tragic case, should
have adopted, and should have proposed to his colleagues, an ex-
pedient at once so sordid and so obvious. I believe that some-
thing more is on trial in this case than the fate of these unfor-
tunate explorers, and that is the law of this Commonwealth. If
this court declares that under our law these men have committed a
crime, then our law is itself convicted in the tribunal of common
sense, no matter what happens to the individuals involved in this
petition of error. For us to assert that the law we uphold and
expound compels us to a conclusion we are ashamed of, and from
which we can only escape by appealing to a dispensation resting
within the personal whim of the Executive, seems to me to amount
to an admission that the law of this Commonwealth no longer pre-
tends to incorporate justice.

For myself, I do not believe that our law compels the mon-
strous conclusion that these men are murderers. I believe, on
the contrary, that it declares them to be innocent of any crime.
I rest this conclusion on two independent grounds, either of whicn
is of itself sufficient to justify the acquital of these defend-
ants.

The first of these grounds rests on a premise that may arouse
opposition until it has been examined candidly. I take the view
that the enacted or positive law of this Commonwealth, including
all of its statutes and precedents, is inapplicable to this case,
and that the case is governed instead by what ancient writers in
Europe and America called "the law of nature.”
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This conclusion rests on the proposition that our positive
law is predicated on the possibility of men's co-existence in
society. When a situation arises in which the co-exlstence of
men becomes impossible, then a condition that underlies all of
our precedents and statutes has ceased to exist. When that con-
dition disappears, then it is my opinion that the force of our
positive law disappears with it. We are not accustomed to apply-
ing the maxim cessante ratione legis, cessat ipsa lex to the
whole of our enacted law, but I believe that this is a case where
it should be so applied.

The proposition that all positive law is based on the pos-
sibility of men's co-existence has a strange sound, not because
the truth it contains is strange, but simply because it is a
truth so obvious and pervasive that we seldom have occasion to
give words to it. ‘Like the air we breathe, it so pervades our
environment that we forget that it exists until we are suddenly
deprived of it. Whatever particular objects may be sought by
the various branches of our law, it is apparent on reflection
that all of them are directed toward facilitating and improving
men's co-existence and regulating with fairness and equity the
relations of their 1ife in common. When the assumption that man
may live together loses its truth, as it obviously did in this
extraordinary situation where life only became possible by the
taking of 1life, then the basic premises underlying our whole le-
gal order have lost their meaning and force.

Had the tragic events of this case taken place a mile beyond
the territoriel limits of our Commonwealth no one would pretend
that our law was applicable to them. We recognize that jurisdic-
tion rests on a territorisl basis. The grounds of this principle
are by no means obvious and are seldom examined. I take it that
this principle 1s supported by an assumption that it is only
feasible to impose a single legal order upon a group of men liv-
ing or residing together within the confines of a given area of
the earth's surface. The premise that men shall co-exist in a
group underlies, then, the territorial principle, as it does all
of law. Now I contend that & case may be removed morally from
the force of a legal order, as well as geographically. If we
look to the purposes of law and government, and to the premises
underlying our positive law, these men when they made their fate-
ful decision were as remote from our legal order as if they had
been a thousand miles beyond our boundaries. Even in a physical
sense, their underground prison was separated from our courts and
writ-servers by a solid curtain of rock that could be removed
only after the most extraordinary expenditures of time and effort.

I conclude, therefore, .that at the time Roger Whetmore's
life was ended by these defendants, they were, to use the quaint
language of nineteenth century writers, not in "a state of civil
society™ but in "a state of nature." This has the consequence
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that the law applicable to them is not the enacted and establish-
ed law of this Commonwealth, but the law derived from those prin-
ciples that were appropriate to their condition. I have no hes-
itancy in saying that under those principles they were guiltless
of any crime.

What these men did was done in pursuance of an agreement ac-
cepted by all of them and first proposed by Whetmore himself.
Since it was apparent that their extraordinary predicament made
inapplicable the usual principles that regulate men's relations
with one another, it was necessary for them to draw, as it were,
a new charter of government appropriate to the situation in which
they found themselves.

It has from antiquity been recognized that the most basic
principle of law or government is to be found in the notion of
contract or agreement. Ancient thinkers, especially during the
period from 1600 to 1900, used to base government itself on a sup-
posed original Social Compact. Skeptics pointed out that this
theory contradicted the known facts of history, and that there
was no scientific evidence to support the notion that any govern-
ment was ever founded in the manner supposed by the theory. Mor-
alists replied that, if the Compact was a fiction from an histor-
ical point of view, the notion of compact or sgreement furnished
the only ethical justification on which the powers of government,
which include that of taking life, could be rested. The powers
of government can only be justified morally on the ground that
these are powers that reasonable men would agree upon and accept
if they were faced with the necessity of constructing anew some
order to make their life in common possible.

Fortunately, our Commonwealth is not bothered by the per-
plexities that beset the ancients. We know as a matter of his-
torical truth that our government was founded upon a contract or
free accord of men. The archeological proof is conclusive that
in the first period following the Great Spiral the survivors of
that holocaust voluntarily came together and drew up a charter of
government. Sophistical writers have raised questions as to the
power of those remote contractors to bind future generations, but
the fact remains that our government traces itself back in an un-
broken line to that original charter.

If, therefore, our hangmen have the power to end men's lives,
if our sheriffs have the power to put delinquent tenants in the
street, if our police have the power to incarcerate the inebriated
celebrant, these powers find their moral justification in that
original compact of our forefathers. If we can find no higher
source for our legal order, what higher source should we expect
these starving unfortunates to find for the order they adopted
for themselves?
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I believe that the line of argument I have Jjust expounded
permits of no rational snswer. I realize that it will probably
be received with a certain discomfort by many who read this opin-
ion, who will be inclined to suspect that some hidden sophistry
must underlie a demonstration that leads to so many unfamiliar
conclusions. The source of this discomfort is, however, easy to
identify. The usual conditions of human existence incline us to
think of human life as an absolute value, not to be sacrificed
under any circumstances. There is much that is fictitious about
this conception even when it is applied to the ordinary relations
of society. We have an illustration of this truth in the very
case before us. Ten workmen were killed in the process of re-
moving the rocks from the opening to the cave. Did not the en-
gineers and government officials who directed the rescue effort
know that the operations they were undertaking were dangerous and
involved a serious risk to the lives of the workmen executing
them? If it was proper that these ten lives should be sacrificed
to save the lives of five imprisoned explorers, why then are we
told 1t was wrong for these explorers to carry out an arrangement
which would save four lives at the cost of one?

Every highway, every tunnel, every building we project in-
volves a risk to human life. Taking these projects in the aggre-
gate we cegn calculate with some precision how many deaths the
construction of them will require; statisticians can tell you the
average cost in human lives of a thousand miles of a four-lane
concrete highway. Yet we deliberately and knowingly incur and
pay this cost on the assumption that the values ottained for those
who survive outweigh the loss. If these things can be said of a
society functioning above ground in a normal and ordinary manner,
what shall we say of the supposed absolute value of a human life
in the desperate situation in which these defendants and their
companion Whetmore found themselves?

This concludes the exposition of .the first ground of my de-
cision. My second ground proceeds by rejecting hypothetically
all the premises on which I have so far proceeded. 1 concede for
purposes of argument that I am wrong in saying that the situation
of these men removed them from the effect of our positive law,
and I assume that the Consolidated Statutes have the power to
penetrate five hundred feet of rock and to impose themselves upon
these starving men huddled in their underground prison.

Now it is, of course, perfectly clear that these men did an
act that violates the literal wording of the statute which de-
cleres that he who "shall wilfully take the 1ife of another" is
a murderer. But one of the most ancient bits of legal wisdom is
the saying that a man may break the letter of the law without
breaking the law itself. Every proposition of positive law,
whether contained in a statute or a judicial precedent, is to be
interpreted reasonably in the light of its evident purpose. This
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is a truth so elementary that it is hardly necessary to expatiate
on it. Illustrations of its application are numberless and are
to be found in every branch of the law. In Commonwealth v. Stay-
more the defendant was convicted under a statute making it a
crime to leave one's car parked in certain areas for a period
longer than two hours. The defendant had attempted to remove his
car but was prevented from doing so because the streets were ob-
structed by a political demonstration in which he took no part
and which he had no reason to anticipate. His conviction was set
aside by this court,; although his case fell squarely within the
wording of the statute. Again, in Fehler v. Neegas a statute was
before this court for construction in which the word "not" had
plainly been transposed from its intended position in the final
and most crucial section of the act. This transposition was con-
tained in all the successive drafts of the act, where it was ap-
parently overlooked by the draftsmen and sponsors of the legis-
lation. No one was able to prove how the error came about, yet
it was apparent that taking account of the contents of the stat-
ute as a whole, an error had been made, since a literal reading
of the final clause rendered it inconsistent with everything that
had gone before and with the object of the enactment as stated in
its preamble. This Court refused to accept a literal interpreta-
tion of the statute, and in effect rectified its language by read-
ing the word "not" into the place where it was evidently intended
to go.

The statute before us for interpretation has never been ap-
plied literally. Centuries ago it was established that a killing
in self-defense is excused. There 1s nothing in the wording of
the statute that suggests this exception. Various attempts have
been made to reconcile the legal treatment of self-defense with
the words of the statute, but in my opinion these are all merely
ingenious sophistries. The truth is that the exception in favor
of self-defense cannot be reconciled with the words of the stat-
ute, but only with its purpose.

The true reconciliation of the excuse of self-defense with
the statute making it a crime to kill another is to be found in
the following line of reasoning. One of the principal objects
underlying any criminal legislation is that of deterring men from
crime. Now it is apparent that if it were declared to be the law
that a killing in self-defense is murder such a rule could not
operate in a deterrent manner. A man whose life 1is threatened
will repel his aggressor, whatever the law may say. Looking there-
fore to the broad purposes of criminal legislation, we may safely
declare that this statute was not intended to apply to cases of
self-defense.

When the rationale of the excuse of self-defense is thus ex-
plained, it becomes apparent that precisely the same reasoning 1is
applicable to the case at bar. If in the future any group of men
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ever find themselves in the tragic predicament of these de-
fendants, we may be sure that their decision whether to

live or die will not be controlled by the contents of our crimi-
nal code. Accordingly, if we read this statute intelligently it
is apparent that it does not apply to this case. The withdrawal
of this situation from the effect of the statute is justified by
precisely the same considerations that were applied by our pred-
ecessors in office centuries ago to the case of self-defense.

There are those who raise the cry of judicial usurpation
whenever a court, after analysing the purpose of a statute, gives
to its words a meaning that is not at once apparent to the casual
reader who has not studied the statute closely or examined the
objJectives it seeks to attain.' Let me say emphatically that I
accept without reservation the proposition that this court is
bound by the statutes of our Commonwealth and that it exercises
its powers in subservience to the duly expressed will of the
Chamber of Representatives. The line of reasoning I have applied
above raises no question of fidelity to enacted law, though it
may possibly raise a question of the distinction between intel-
ligent and unintelligent fidelity. ©No superior wants a servant
who lacks the capacity to read between the lines. The stupidest
housemaid knows that when she is told "to peel the soup and skim
the potatoes™ her mistress does not mean what she says. She also
knows that when her master tells her to "drop everything and come
running™ he has overlooked the possibility that she is at the
moment in the act of rescuing the baby from the drain barrel.
Surely we have a right to expect the same modicum of intelligence
from the judiciary. The correction of obvious legislative errors
or oversights is not to supplant the legislative will, but to
make that will effective.

I therefore conclude that on any aspect under which this
case may be viewed these defendants are innocent of the crime of

murdering Roger Whetmore, and that the conviction should be set
aside.

TATTING, J. In the discharge of my duties as a justice of
this court I am usually able to dissociate the emotional and in-
tellectual sides of my reactions, and to decide the case before
me entirely on the basis of the latter. In passing on this trag-
ic case I find that my usual resources fail me. On the emotional
side I find myself torn between sympathy for these men and a feel-
ing of abharrence and disgust at the monstrous act they committed.
I had hoped that I should be able to put these contradictory e-
motions to one side as irrelevant, and to decide the case on the
basls of a convincing and logical demonstration of the result de-

manded by our law. Unfortunately, this deliverance has not been
vouchsafed me.

As I analyse the opinion Just rendered by my brother Foster
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I find that it is shot through with contradictions and fallacies.
Let us begin with his first proposition: these men were not sub-
ject to our law because they were not in a "state of civil so-
ciety” but in a "state of nature.™ I am not clear why this is
so, whether it is because of the thickness of the rock that im-
prisoned them, or because they were hungry, or because they had
set up a "new charter of government" by which the usual rules of
law were to be supplanted by a throw of the dice. Other diffi-
culties intrude themselves. If these men passed from the juris-
diction of our law to that of "the law of nature," at what mo-
ment did this occur? Was it when the entrance to the cave was
blocked, or when the threat of starvation reached a certain un-
defined degree of intensity, or when the agreement for the throw-
ing of the dice was made? These uncertainties in the doctrine
proposed by my brother are capable of producing real difficulties.
Suppose, for example, one of these men had had his twenty-first
birthday while he was imprisoned within the mountain. On what
date would we have to consider that he had attained his majority,
-- when he reached the age of twenty-one, at which time he was,
by hypothesis, removed from the effects of our law, or only when
he was released from the cave and became again subject to what
my brother calls our "positive law"? These difficulties may seem
fanciful, yet they only serve to reveal the fanciful nature of
the doctrine that is capable of giving rise to them.

But it is not necessary to explore these niceties further to
demonstrate the absurdity of my brother's position. Mr. Justice
Foster and I are the appointed judges of & court of the Common-
wealth of Newgarth, sworn and empowered to administer the laws of
that Commonwealth. By what authority do we resolve ourselves in-
to a Court of Nature? If these men were indeed under the law of
nature, whence comes our authority to expound and apply that law?
Certainly we are not in a state of nature.

Let us look at the contents of this code of nature that my
brother proposes we adopt as our own and apply to this case.
What a topsy-turvy and odious code it isl It 1s a code in which
the law of contracts is more fundamental than the law of murder.
It is a code under which a man may make a valid agreement empower-
ing his fellows to eat his own body. Under the provisions of
this code, furthermore, such an agreement once made is irrevoca-
ble, and if one of the parties attempts to withdraw the others
may take the law into their own hands and enforce the contract by
violence, -- for though my brother passes over in convenient si-
lence the effect of Whetmore's withdrawal, this is the necessary
implication of his argument.

The principles my brother expounds contain other implica-
tions that cannot be tolerated. He argues that when the defend-
ants set upon Whetmore and killed him (we know not how, perhaps
by pounding him with stones) they were only exercising the rights
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conferred upon them by their bargain. Suppose, however, that
Whetmore had had concealed upon his person a revolver, and that
when he saw the defendants about to slaughter him he had shot
them to death in order to save his own life. My brother'!s rea-
soning applied to these facts would make Whetmore out to be a
murderer since the excuse of self-defense would have to be denied
to him. If his assailants were acting rightfully in seeking to
bring about his death, then of course he could no more plead the
excuse that he was defending his own life than a condemned pris-
oner who struck down the executioner lawfully attempting to place
the noose about his neck.

All of these considerations make it impossible for me to ac-
cept the first part of my brother's argument. I can neither ac-
cept his notion that these men were under a code of nature which
this court was bound to apply to them, nor can I accept the odi-
ous and perverted rules that he would read into that code. I
come now to the second part of my brother's opinion, in which he
seeks to show that the defendants did not violate the provisions
of N. C. S. A. (n. s.) §12-A. Here the way, instead of being
clear, becomes for me misty and ambiguous, though my brother
seems unaware of the difficulties that inhere in his demonstra-
tions.

The gist of my brother's argument may be stated in the fol-
lowing terms: No statute, whatever its language, should be ap-
plied in a way that contradicts its purpose. One of the pur-
poses of any criminal statute is to deter. The application of
the statute making it a crime to kill another to the peculiar
facts of this case would contradict this purpose, for it is im-
possible to believe that the contents of the criminal code could
operate in a deterrent manner on men faced with the alternative
of life or death. The reasoning by which this exception is read
into the statute is, my brother observes, the same as that which
is applied in order to provide the excuse of self-defense.

On the face of things this demonstration seems very convinc-
ing indeed. My brother's interpretation of the rationale of the
excuse of self-defense is in fact supported by a decision of this
court, Commonwealth v. Parry, a precedent I happened to encounter
in my research on this case. Though Commonwealth v. Parry seems
generally to have been overlooked in the texts and subsequent de-
cisions, it supports unambiguously the interpretation my brother
has put upon the excuse of self-defense.

Now let me outline briefly, however, the perplexities that
assail me when I examine my brother's demonstration more closely.
It is true that a statute should be applied in the light of its
purpose, and that one of the purposes of criminal legislation is
recognized to be deterrence. The difficulty is that other pur-
poses are also ascribed to the law of crimes. It has been said
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