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Foreword

The story of the creation of the International Bar Association (IBA) in 1947
began almost a decade and a half before. The American Bar Association
(ABA), like its prominent european and oriental counterparts, had for many
years considered creating some kind of affiliation of national bar associations
throughout the world. Towards the end of hostilities in World War II this idea
hardened to a conviction that an organised ‘Bar of the World’ could make a
substantial contribution to post-war reconstruction and assist in bringing
about worldwide stability, understanding and peace.

Accordingly, in June 1944, the matter was discussed again at a meeting of the
ABA, and a Special Committee was appointed to examine and report on the
feasibility and desirability of forming an International Bar Association. On
12 September 1944, this committee presented a report which concluded that
the formation of a ‘truly international and representative bar association’ was
highly desirable and that it would be entirely feasible despite the unsettled
world conditions.

In the spring of 1946, the Special Committee sent a copy of a tentative draft
IBA constitution to the heads of the national or capital city bar associations of
each of the 52 countries of the world in which one was known to exist.
Accompanying it was a copy of a Resolution from the House of Delegates of
the ABA passed on 23 December 1945 supporting the principle of cooperation
among the organised bars of the world. Each bar association was asked to
submit to the Committee its comments and suggestions in relation to the
project.

The responses received expressed a keen interest in the proposal; none was
opposed. Encouraged, the President of the ABA, on 2 August 1946, invited the
heads of the national bar associations in each of the 52 countries to send
representatives to a meeting to be held in New York City in October 1946.

On 8 and 9 October 1946, representatives of 21 countries in five continents
met at the House of the Association of the Bar of the City of New York. Ten
other national bar associations were unable to be present but forwarded their
endorsement to the proposal of the organisation of an International Bar
Association.

After a two-day meeting, a provisional Constitution was approved. The
primary purpose of the Association was to be to support the establishment of
law and the administration of justice by law throughout the world and to
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promote the principles and aims of the United Nations. The first meeting of
the Committee for the Organisation of the International Bar Association took
place in February 1947. In 2007 the IBA celebrated its 60th anniversary.

Over the decades since its inception, the IBA has broadened its membership to
include not just the world’s bar associations and law societies, but also
individual lawyers, judges, advocates, academics and law firms. Although the
structure of the Association has changed, its core values and ethos remain
unaltered. The Association continues to use its ability to bring together the
global legal profession to further the use and application of law and to
promote justice for all. For over half a century, these guiding principles have
enabled the IBA to occupy a unique position of influence both within the legal
profession and in the world community at large.

The IBA’s growth reflects its understanding of the ever-changing landscape of
the legal profession and its respect for traditional practices and values. After
60 years of expansion, the IBA is now comprised of two divisions, the Legal
Practice Division (LPD) and the Public and Professional Interest Division
(PPID), which are subdivided into 63 specialist committees and six regional
fora representing each continent. The Human Rights Institute (established in
1995 under the honorary presidency of Nelson Mandela) does further
valuable work focused on safeguarding Human Rights, the Rule of Law and
the independence of the judiciary.

The IBA is truly established as the global voice of the legal profession. It plays
an important role in enabling the various cultures of the world to meet and
discuss the underlying principles of the Rule of Law. This work takes the form
not just of conferences and discussion papers but also the provision of
educational programmes for those with an interest in the legal profession on a
global scale. The IBA aims in this way both to encourage an appreciation of the
importance of core legal principles in developing countries and societies and to
improve lawyers’ skills in whatever jurisdiction or jurisdictions they practice.

It is intrinsic to any discussion of the skills and awareness required to be a
lawyer today that we do not underestimate the importance of the Rule of Law.
So much of modern commerce and society is dependent on the confidence
placed in the availability and reliability of legal processes that anything which
tends to undermine that confidence inevitably has a negative impact on our
institutions, systems of government, and ultimately on society itself. But the
Rule of Law is more than adherence to a code. Justice can and will only be
achieved if the application of the Rule of Law goes beyond mere theory and
becomes a reality present in every act.

This, in many respects, is something for which the legal profession globally
must take responsibility. To this aim the IBA strives to educate both lawyers
and society of the importance of having robust legal judicial institutions
rooted in the foundations of independence, professional conduct and the
implacable defence of the Rule of Law. This book forms a part of that
effort ...

Fernando Pombo, President IBA, 2007-2008
January 2009
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Preface

The Rule of Law has emerged into the forefront of public discussion in the
first decade of the new Century. This is not the place to speculate on the
reasons for this: one merely records the observation. But the Rule of Law is a
topic of special interest to lawyers, and one to which they should perhaps pay
more attention. The International Bar Association is playing its part: in
September 2005 the Association’s Council passed an important and unprec-
edented Resolution, the text of which is reproduced in this book. Since then,
the Association has convened four Symposia on the Rule of Law, the first with
the American Bar Association in Chicago in September 2006; the second with
the Moscow City Chamber of Advocates, the Federal Chamber of Lawyers of
the Russian Federation and the Union (Commonwealth) of Advocates of the
Russian Federation, in Moscow in June 2007; the third at the end of its
Annual Conference in Singapore in October 2007; the last in Buenos Aires in
October 2008. In addition, the Law Council of Australia arranged a Confer-
ence in August 2007 for the Bar Associations of the South Pacific at which the
last day was devoted entirely to the Rule of Law. In each case, the focus
tended towards perceptions of the Rule of Law in the region in which the
Symposium was held. Most of the papers in this volume are based on
addresses to one of these Symposia. Other papers have been included to
contribute to a global perspective.

There can be little doubt that the Rule of Law is a developing concept. This
is why we have also included a paper which attempts briefly to explore the
historical development of the concept. It is also why, as explained in the
commentary in Chapter 2, the International Bar Association has shied away
from attempting a definition, despite calls from many of its members to do so.
Others have been bolder, and we have included the text of the Sir David
Williams’ lecture given by Lord Bingham in November 2006 in the belief that
it constitutes one of the most thoughtful attempts to define the modern
concept presently available. However, this publication does not aspire to
present a comprehensive review of the Rule of Law in the modern world — as
its title makes clear, it seeks only to present a number of ‘perspectives’ from
different parts of the world.

I have had the benefit of both friendly support and practical assistance from
the College of Law in London and Allen & Overy LLP and their friends and
colleagues. I am especially grateful to the following students of the College of
Law, all now trainees with Allen & Overy LLP, who have helped to organise
and edit the papers for publication: Russ Butland, Nick Charlwood, Lucy
Cooper, Rebecca Copcutt, Sarah Cragg, Julian Ewart, Pearl Grover, Katie
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Hickmett and Alexander Martin; and especially to Alex Tilley, who lead them
with consummate efficiency and gave far more time to the project than I was
entitled to ask for, and his principal assistant, Tom Bullock. Alex was also the
principal contributor to the historical paper, along with Lucy Cooper, Russ
Butland and Alexander Martin, with help from Rebecca Copcutt and Nick
Charlwood. This was a collective effort, but I have to accept ultimate
responsibility for the final version.

I am also grateful to my former secretary Margaret Carey, who shepherded
me through my two years as President of the International Bar Association
with consummate care and skill, typing my speeches, organising my travel and
easing my path in so many ways; to my present secretary, Jane Radley, who
has organised the assembly of the contents with extraordinary efficiency; and
to the partners of Kirkland & Ellis for their support throughout my presi-
dency.

I must also thank all the contributors to this volume and all those who
helped to make the various Symposia on the Rule of Law such a success. I
hesitate to name them all, not just because the list would be enormous, but
also because I might cause offence by overlooking and omitting someone who
should be included. However, I must record my gratitude to the staff of the
International Bar Association, all unfailingly friendly and helpful, with whom
it has been a huge pleasure to work for over 20 years; and especially to the
Executive Director, Mark Ellis, who drafted much of the Association’s
Council’s Resolution of September 2005 and encouraged me to make the
defence and promotion of the Rule of Law the focus of my Presidency.

Francis Neate
February 2009
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1

INTRODUCTION: A BRIEF HISTORY
OF THE DEVELOPMENT OF THE
CONCEPT OF THE RULE OF LAW

1.1 The concept of a system of law to which everyone, even the most
powerful, is subject, has existed for a long time. Moses brought the Ten
Commandments down from Mount Sinai. The Torah (the legal rules con-
tained in the first books of the Old Testament) was binding on all, even kings,
and served as a restraint on their power. The kings neither made these laws
nor administered them. The Old Testament describes how the laws were
administered by the judges, who were independent of the king. Later, the
development of the Sharia under Islam was not dissimilar.

Thus, two fundamental principles of the Rule of Law have been in existence
from earliest times : those in power should not make the laws (the separation
of powers), and all people (including those in power) should be bound by the
laws. This thinking was not exclusively linked with religious belief. A more
secular approach to the Rule of Law was adopted by Socrates who, when
convicted by the grand jury of Athens for corrupting youth with his teachings,
chose despite the possibility of escape to accept the verdict of death, in order
to demonstrate his fidelity to the supremacy of the Rule of Law. Less than a
century later, Aristotle stated in The Politics that ‘the Rule of Law is preferable
to that of any individual’. Since the time of Socrates and Plato (427-347 BC)
and Aristotle (384-322 BC) the quest for ‘goodness’ or ‘justice’ under the law
has been a recurrent theme.

Nevertheless, for a long time the predominant thinking was religious: they
were God’s laws which bound all.

1.2 The movement in England towards principles that form part of the
modern, more secular definition of the Rule of Law began at least as early as
1215, with the signing of the Magna Carta. The Magna Carta, in theory at
least, challenged the untrammelled powers of the King, by placing the
monarch and all his subjects under the law. Indeed, one of the main purposes
of Magna Carta was to create a fairer and more consistent justice system. It
introduced into English law the fundamental concepts of habeas corpus and
trial by jury of one’s peers. However, it took many centuries for the legal
system to develop towards more widespread implementation of these princi-
ples. Several centuries later, at the end of the first English Civil War, the
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