Economic and

Social Rights

under the EU Charter

of Fundamental Rights
A Legal Perspective

Edited by Tamara Hervey and Jeff Kenner



Economic and Social Rights under
the EU Charter of Fundamental
Rights—A Legal Perspective

Edited by

TAMARA K HERVEY AND JEFF KENNER
University of Nottingham

“HART-
PUBLISHING

OXFORD —PORTLAND OREGON
2003



Published in North America (US and Canada) by
Hart Publishing
¢/o International Specialized Book Services
5804 NE Hassalo Street
Portland, Oregon
97213-3644
USA

© The editors and contributors severally 2003

The Authors have asserted their right under the Copyright, Designs and
Patents Act 1988, to be identified as the authors of this work

Hart Publishing is a specialist legal publisher based in Oxford, England.
To order further copies of this book or to request a list of other
publications please write to:

Hart Publishing, Salter’s Boatyard, Folly Bridge,
Abingdon Road, Oxford OX1 4LB
Telephone: +44 (0)1865 245533 or Fax: +44 (0)1865 794882
e-mail: mail@hartpub.co.uk
WEBSITE: http//:www.hartpub.co.uk

British Library Cataloguing in Publication Data
Data Available
ISBN 1-84113-095-8 (hardback)

Typeset by Hope Services (Abingdon) Ltd.
Printed and bound in Great Britain by
Biddles Ltd, www.biddles.co.uk



ECONOMIC AND SOCIAL RIGHTS UNDER THE
EU CHARTER OF FUNDAMENTAL RIGHTS—
A LEGAL PERSPECTIVE

The Charter of Fundamental Rights of the European Union includes, in addi-
tion to the traditional ‘civil and political rights’, a large number of rights of an
economic or social nature. This collection of essays by leading scholars in this
field considers the significance of the inclusion of such rights within the EU
Charter, in terms of protection of individual and collective social and economic
interests within and between the EU and its Member States. What differences
might it make to EU law and policy (both in terms of its substance, and in terms
of the processes by which it is formed), that certain economic and social rights
are proclaimed in the EU Charter?



Introduction

The Charter of Fundamental Rights of the European Union, solemnly pro-
claimed at Nice in December 2000, brings together ‘modern’ economic and
social rights with ‘traditional’ and more widely recognised civil and political
rights in a single text that boldly aims to make visible the ‘common values’ of
European Union (EU) citizens. Fundamental rights proclaimed in the Charter
are drawn from a variety of international and national sources including human
rights instruments of the United Nations, the Council of Europe and the
European Community’s own Charter of the Fundamental Social Rights of
Workers of 1989. Additional sources include the European Community Treaty,
Community legislation and case law of both the European Court of Justice and
the European Court of Human Rights. This edited collection explores, from a
legal perspective, the significance of the elevation of economic and social rights
in the Charter, the content of those rights and their relationship with civil, polit-
ical and cultural rights, both as expressed in the Charter and elsewhere in inter-
national and national human rights law.

The publication of this collection is intended to coincide with the final stages
of the work of the Convention on the Future of the European Union which has,
as part of its mandate, the task of debating the legal status of the Charter and its
place in a putative ‘Constitution for European citizens’.! The uncertainty as to
the legal status of the Charter? may be compounded, with respect to economic
and social rights found in the Charter, by the uncertainty as to the legal effec-
tiveness of such rights more generally. The Charter is addressed to the institu-
tions and bodies of the EU and to its Member States ‘only when they are
implementing Union law’.3 In the context of economic and social rights, the
obligations in the Charter range from negative obligations not to interfere in the
exercise of a particular right, through more positive obligations to protect and
ensure effective exercise of a right, to obligations to promote rights of a pro-
grammatic or aspirational nature. Economic and social rights are traditionally
conceptualised as falling into the latter category. However, even rights in the

! Laeken Declaration on the ‘The Future of European Union’, 15 December 2001. Available at:
<http://europa.eu.int/futurum/documents>.

2 The Charter is not formally binding in the sense of having full legislative scope. However, as
Advocate General Tizzano has stated, in the context of the right to annual paid leave in Art 31(2)
EUCEFR, that, ‘in proceedings concerned with the nature and scope of a fundamental right, the rel-
evant statements of the Charter cannot be ignored’ (Case C-173/99 R v Secretary of State for Trade
and Industry, ex parte BECTU [2001] ECR 1-4881, Opinion of 8 February 2001, para 28).

3 Art 51(1) EUCFR.
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latter sense may impose enforceable obligations, for instance an obligation not
to retract from rights once given.*

The papers in this collection engage with a number of inter-related research
questions, with respect to the status of economic and social rights within the
Charter, in the contexts of international human rights law and the place of
the Charter within the EU’s unique legal order. Research questions include: the
extent to which the rights set out in the Charter merely codify or represent a
development of existing provisions of Community or EU law; whether strategic
litigation based on economic and social rights in the Charter might be con-
ceived; what are the relationships between the ‘economic’ and ‘social’ rights in
the Charter and those contained in international or national constitutional
instruments; how problems with social rights in a market legal order might be
resolved; and the relationship between social rights in the Charter and the EU’s
emerging constitutional order, new modes of governance and juridical constitu-
tionalism.

The publication of this collection follows a workshop entitled Economic and
Social Rights under the EU Charter of Fundamental Rights: a legal perspective,
held at the School of Law, University of Nottingham, on 28-29 June 2002. All
the papers in this collection were presented and fully debated at the workshop
attended by both the paper givers and invited discussants. The mix of expertise
among the participants (comprising EU, human rights, international and labour
lawyers, from both civil and common law traditions) made for a lively debate
and exchange of different perspectives, drawing together links and contradic-
tions between the different papers. These different perspectives, and also the dif-
ferent legal methodologies brought by the various contributors, are reflected in
this collection.

As we were holding our workshop in June 2002, Frank Vandenbroucke, the
Belgian minister for social affairs, sketched his vision for the EU’s involvement
in the development of social policy. He took the view that the social protection
agenda in the EU ‘remains politically and institutionally fragile’. One of our
over-arching research questions in this collection has been to consider the extent
to which the Charter might affect that position. In the context of globalisation,
post-Fordism and other challenges and changes to the post-war European
labour law and welfare settlement, could the expression of economic and social
rights in the Charter actually make a difference in terms of embedding values of
community and solidarity within the EU’s legal order? To what extent could the
Charter improve upon or go beyond that 1950s labour and welfare settlement—
for instance, by encompassing different gender roles in the workplace and fam-
ily, or taking account of the multi-cultural nature of European societies?
Ultimately the values of community and solidarity proceed from the basis of
judging a society in terms of its treatment of the least privileged within it—or
even its treatment of those who are ‘outsiders’. Traditionally, one way of

# See Art 53 EUCFR on the level of protection.
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expressing these values is to adopt the terminology of human rights, with all its
‘normative cachet’. Rights inhere in individuals by virtue of their humanity, not
their status, and therefore by definition encompass the least privileged, the
‘excluded’ and the ‘outsider’. Extending the concept of ‘rights’ to labour law
rights and social or welfare rights and principles may constitute one mechanism
for shoring up values of community and solidarity. While legal mechanisms,
including ‘rights’, are of course inherently limited in terms of their ability to
alter power relationships in society, they do represent one potent institutional
force that at least potentially may have that effect. Ultimately, then, if they are
to survive, the values of community and solidarity need to find expression (per-
haps as rights) within all the global over-lapping legal orders or discourses.
These would of course include national constitutional legal orders and tradi-
tional international human rights fora, but also trade-related legal orders such
as that of the World Trade Organisation and the EU. Does the inclusion of eco-
nomic and social rights in the Charter therefore signal a change of status of these
values within the EU’s legal order?

Looking at the contributions overall, responses to this question have been
mixed. Some contributors (Barbera, Costello) have pointed to the potential that
the Charter may have for protecting social values and engendering a more delib-
erative and dynamic form of European constitutionalism (Poiares Maduro). In
this light, some have pointed to the significance of the inclusion of economic and
social rights (and also cultural rights) in the same document as civil and politi-
cal rights (Bell, Deakin & Browne, Wallace & Shaw, Kenner); to the possibility
of using the Charter to shore up the positions of the less-privileged, for instance
within internal market or competition law litigation (Hunt, Ryan, Hervey); or
in the law and policy-making processes of the EU institutions and Member
States (Poiares Maduro, Bernard, Bell, Barbera, Tooze). In the specific context
of litigation, contributors have discussed the potential for courts to use the
Charter in their armoury against dominant positions represented by capital
rather than labour, but the limited scope for the EU courts to invoke the Charter
has also been recognised (Bernard, Poiares Maduro). Several contributors have
highlighted negative features of the Charter, such as gaps in coverage (Bell,
Hervey), hierarchies of rights and principles (Hunt, Kenner); inconsistencies
with what has already been achieved, through either national, EU or inter-
national fora (Tooze), and to the extent that the Charter expresses rights as
inhering in individuals, it may also be fundamentally problematic in terms of
essentially collective values such as community and solidarity (Ryan).

A further set of research questions considered in this collection focuses on the
models or assumptions that underpin the provisions found in the Charter. For
instance, what model or models of equality does the Charter express (Bell,
Costello, Wallace & Shaw)? What notions—in terms of representativity, legiti-
macy, democracy and accountability—underpin the Charter’s provisions on
collective activity in the labour law field (Ryan, Bernard)? How far is the
Charter compatible with the capability approach whereby social rights can help
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to shape the mobilisation of labour and resources at local level and act as a
bridge between the welfare state and the market (Deakin & Browne)?

Finally, the collection engages with a set of research questions relating to the
relationship between economic and social rights in the Charter and the EU’s
methods of governance. This is particularly significant given the application of
the EU’s ‘new governance’ processes to many of the main ‘sites’ of economic and
social rights in the revised EC Treaty post-Nice: in particular, labour law,
employment promotion and social exclusion. Will these ‘new governance’
methods extend the reach of the Charter to national social and cultural policies
(Bernard, Wallace & Shaw)? Does the true significance of the Charter lie in the
process by which it was reached—a process perhaps endowing the Charter with
greater legitimacy than the EU’s ‘ordinary’ intergovernmental settlements, as a
‘constitutional moment’ of true importance (Poiares Maduro)? If the Charter is
the start of a dialogic process, rather than the expression of some sort of human
rights nirvana, can we hope for a more enriched dialogue, given the rich tradi-
tions the Charter has called upon (Wallace & Shaw, Costello, Bell, Bernard,
Kenner, Tooze)? This may be one of the most significant elements of the
Charter, if it can be seen as part of a historical process of articulating—through
various dialogues—economic and social rights as part of an ongoing process of
deliberative constitutionalism (Poiares Maduro).

The collection begins with an overview of the history of economic and social
rights in the EU’s legal order, in the context of an analysis of whether the
Charter’s apparent commitment to the ‘indivisibility’ of human rights is real or
a ‘mirage’ (Kenner). This locates the Charter’s economic and social rights
within the wider international human rights discourse on ‘indivisibility’ of
rights. The next chapter develops this theme by arguing for a conception of
‘social rights’ that not only recognises their equivalence with ‘market rights’, but
also identifies them as a constitutive part of a functioning market order. In this
way the market can be understood as a mechanism for the application of social
rights through processes of regulatory learning and reflexive law (Deakin &
Browne). There follow two chapters considering the impact or potential impact
of the Charter on individual (Hunt) and collective (Ryan) labour law at both EU
and national levels. Three chapters then turn to the Charter’s provisions on
equality and non-discrimination. Bell sets the scene, with an overview of the
general equality provisions in the Charter. This is followed by a more detailed
examination of the Charter’s gender equality provisions, in the context of their
interactions with other equality provisions (Costello), and the specific measures
on ‘reconciliation of work and family life’ (Barbera). The emphasis of the latter,
of necessity, takes the enquiry outside the labour market sphere, and chapters
follow this on the provisions on social security and social assistance (Tooze) and
health care (Hervey) in the Charter. The other ‘social welfare’ element consid-
ered in the collection is that of education, and this is discussed in the context of
the Charter’s contribution or potential contribution to the multi-culturalism
agenda in the EU (Wallace & Shaw). One of Wallace and Shaw’s conclusions is
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that the processes by which the Charter was negotiated may turn out to be
more significant than its actual content. The collection closes with two fur-
ther contributions concerned with the Charter’s medium and longer-term
significance for governance and constitutional processes in the EU (Bernard,
Poiares Maduro). Bernard identifies the Open Method of Co-ordination as
potentially the most effective mechanism for adapting the Charter to the cir-
cumstances of each Member State and providing a filter for the development of
a European discourse on fundamental rights. Poiares Maduro highlights the
dual nature of the Charter as both an independent and dynamic source of
European constitutionalism, distinct from national constitutions, and, para-
doxically, as a tool to limit the integration of Europe by raising the status of
national constitutional values.

We gratefully acknowledge the funding given for the workshop from the
British Academy (Award No BCG-33316) and, at the University of
Nottingham, the Human Rights Law Centre and the School of Law. We would
also like to thank Catherine Lovesy for her excellent administrative support for
the project as a whole, particularly the organisation of the workshop, and the
support given by our two graduate students, Tawhida Ahmed and Lioubov
Samokhina at the workshop. Tawhida Ahmed also deserves special thanks for
her editorial support for this collection.

The discussants and other participants at the workshop—Kenneth
Armstrong, Catherine Barnard, David Harris, Robert McCorquodale, Clare
McGlynn, Jean McHale, Tonia Novitz, Steve Peers, Joanne Scott, Phil Syrpis,
Patrick Twomey, Martin Trybus, Lisa Waddington and Stephen Weatherill—
were unstinting with their time and energy, and we gratefully acknowledge their
contributions, comments and suggestions. Finally, we would like to thank
Richard Hart, for being the most understanding publisher with whom we have
ever worked.

Tamara K Hervey and Jeff Kenner
Nottingham, February 2003
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