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PREFACE

This casebook is intended to offer a concise and comprehensive practice-oriented explana-
tion of the development of major areas in substantive international criminal law through a
selection of key illustrative cases from domestic and international jurisdictions. The focus
is on the law related to individual criminal liability for war crimes, crimes against human-
ity, genocide, aggression, and the emerging practice on torture (as a discrete international
crime) and terrorism, as well as the old and new practice relating to piracy. In the choice of
cases, specific emphasis has been laid on fundamental principles of criminal responsibil-
ity as well as modes of international responsibility and defences. The casebook also briefly
examines the interaction among domestic legal systems and between these systems and
international courts or tribunals, including questions of primacy, complementarity, State
cooperation, arrest or surrender, as well as some salient facets of international criminal
procedural law.

Our purpose is not only to offer these decisions for discussion, but also to provide our
readers with the conceptual tools for critically appraising them. This approach, we believe,
is dictated by the very nature of international criminal law which results from the conver-
gence of two different legal practices and traditions: that of common law countries and
that of civil law States. Like the common law tradition, international criminal law relies
heavily on case law and judicial precedent. Because of the paucity of national or interna-
tional legal texts on international crimes, national and also international judicial deci-
sions are at the origin of the gradual development of international criminal law and have
potently contributed to making it a fully fledged body of criminal law. Hence their crucial
importance. Also like the civil law tradition (particularly that bearing the imprint of the
German school of thought), international criminal law has gradually built a set of rigorous
legal constructs in an effort to conceptualize disparate trends in the case law. This ten-
dency has been strengthened first by the important and ground-breaking case law of the
International Criminal Tribunals for Yugoslavia (ICTY) and Rwanda (ICTR) (from 1995
onwards) and then by the adoption (in 1998) and the current application of the Statute of
the International Criminal Court (ICC). The drafters of this Statute have for the first time
laid down in a written text notions and concepts of criminal law that are spelled out in a
rigorous manner and set forth within a logically stringent general structure.

Consistent with these characteristics of international criminal law and in order to reflect
the unique nature of this body of law, we offer, in addition to the relevant case law, general
introductions to each of the five Parts of this volume, with a view both to laying out the
major problems arising in that area and to providing the theoretical background necessary
for putting those issues in their proper perspective. In addition, each chapter or section
relating to a set of judicial decisions is preceded by a historical and conceptual survey,
which should help as an introduction to the reading of the cases reported.

To make the casebook a useful teaching instrument, we have also expounded (i) the cir-
cumstances of the most important cases cited, adding after the decision, where warranted,
(if) a commentary on its importance, with cross-references to other relevant decisions on
similar issues, plus (iii) questions for discussion and (iv) a short list of references to schol-
arly articles and books on the issues raised in the decision.

The casebook is intended to provide a truly international perspective, with excerpts
from decisions rendered by national courts of various countries (USA, Canada, France,
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UK, Japan, Belgium, Lebanon, Germany, Italy, Kenya, Netherlands, Israel, and others), as
well as judgments handed down by international or ‘mixed’ tribunals (Nuremberg and
the World War II tribunals, ICTY, ICTR, ICC, SCSL, ECCC, STL, SPSC). Most of these
decisions, though not all, are from criminal courts. Thus, the casebook offers a number of
hard-to-find decisions (or decisions existing only in languages other than English) which
are highly relevant for the present and future development of international criminal justice
as well as the most important international judgments on the matter. Relevant decisions or
reports by the IC], the ECtHR and other bodies are also offered to enhance the understand-
ing of the various issues presented.

Of course, not all the cases excerpted in this casebook remain ‘good law’. Alas, devel-
opment of international criminal law through cases requires judicious discerning of the
developments of the law, which is why we added questions and commentaries to prompt
reflection and discussion in the classroom. Readers particularly interested in these cases,
their background and their rationale, may refer to the Oxford Companion to International
Criminal Justice (2009), which provides short summaries of most of them as well as cross-
references to related entries.

The views expressed in this book are those of the authors and do not necessarily reflect
the views of the institutions with which they are, or have been, affiliated.

While the co-authors have worked jointly on this volume, retrieving material and dis-
cussing many issues, A. Cassese drafted the introductions to each Part, and the sections
on General Principles of Law, Necessity, Mistake of Fact, Mistake of Law, and Mental
Disorder; G. Acquaviva drafted the sections on International Custom and the Value of
Precedents, Treaties and Instruments Establishing International Tribunals, International
Criminal Law and Human Rights, Immunities, War Crimes, Terrorism, Joint Criminal
Enterprise, Co-Perpetration, Self-Defence, Superior Orders, Duress, and Tu Quoque;
M. Fan drafted the sections on Nullum Crimen Sine Lege (Legality), Ne Bis In Idem,
Genocide, Torture, Commission, Incitement to Commit Genocide, Ordering, and Superior
Responsibility; A. Whiting drafted the sections on Crimes Against Humanity, Aggression,
Piracy, Planning, and Aiding and Abetting, as well as Part V.

Each of the authors has benefited greatly from comments and suggestions from the
others. When not otherwise indicated, translations of the cases excerpted in this volume
were provided by the authors.

The format of decisions and judgments excerpted in this volume, especially those
first issued in languages other than English, does not always correspond to the original
version.

a.c., g.a., m.d.f,, aw.
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