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FOREWORD

Revised volumes 22 and 22A of Am Jur 2d bring litigation attorneys
thoroughly updated materials on Damages, Wrongful Death (in the article
Death), and Declaratory Judgments. The articles on Damages and Death each
contain an entirely new review of dollar verdicts in selected cases decided
since 1970, which may be used, not only to argue on appeal that a verdict was
excessive or inadequate, but also when evaluating a case to decide whether it
is worth accepting or settling. The Damages article also treats such emerging
problems as accounting for inflation in awards for future losses, damages for
breach of computer service contracts, damages for loss of feelings in noncom-
mercial contract settings, and apportionment of damages among several
defendants in comparative negligence jurisdictions.

Besides discussing wrongful death statutes and procedure in wrongful death
cases, the article Death also deals with the determination of death under such
statutes as the Uniform Determination of Death Act (which focuses on brain
death), and with such “right to die” issues as the right to refuse lifesaving
treatment and liability for withholding treatment from a minor.

The topic Declaratory Judgments incorporates recent cases construing the
Federal Declaratory Judgment Act and the Uniform Declaratory Judgments
Act.

Volume 22A also contains a revised article on Dead Bodies, with new
coverage of the Uniform Anatomical Gifts Act.

Each article contains Observations, Cautions, Recommendations, Practice
guides, and Form drafting guides providing detailed advice and procedures for
evaluating and litigating a claim, as well as research references to such practice
works as Am Jur Proof of Facts and Am Jur Trials. A Table of Statutes and
Rules Cited and a Table of Parallel References are contained at the front of

each volume, and an Index covering the topics in a volume is contained at the
end of each volume.
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Use the following tables to find where the subject matter of the various sections of Am Jur Ist
ed and 2d are treated in the Am Jur 2d Revised Volumes.

When a particular subject matter is treated in another topic, the title of the other topic is noted.
If a section of the earlier article has become obsolete, the table will show that it has been deleted.

Also consult the volume index for detail and for matters not appearing in the earlier edition.
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Scope of topic: This article covers general principles of the law of damages. It includes
a discussion of the various kinds of damages—compensatory damages, nominal
damages, liquidated damages, and exemplary and punitive damages—as well as of
such concepts as general and special damages, prospective damages, and mitiga-
tion of damages. The elements and measure of damages in breach of contract,
personal injury, and property damage cases are also covered, as are the pleading,
proof, and determination of the amount of damages to be awarded in a lawsuit.

Federal aspects: Treatment of the measure and elements of damages awarded under
federarstatutes is discussed in such articles as 18 Am Jur 2d, COPYRIGHT AND
LiTerARY PROPERTY §§ 234 et seq.; 35 Am Jur 2d, FEDERAL TorT CrAamMs AcT
§§ 103 et seq.; 45B Am Jur 2d, JoB DiscriMINATION §§ 2420 et seq.; 54 Am Jur 2d,
MonNoPOLIES, RESTRAINTS OF TRADE, AND UNFAIR TRADE PrACTICES §§ 360 et seq.;
60 Am Jur 2d, PATENTS §§ 1113 et seq.; and 70 Am Jur 2d, SECURITIES REGULATION

—FEDERAL §§ 562 et seq. (As to federal taxation relating to the topic, see “Tax
References,’ infra.)

Treated elsewhere:

Application of general principles governing the award of damages in particular types
of tort actions, see, for example, 6 Am Jur 2d, AssauLT AND BATTERY §§ 178 et
seq.; 18 Am Jur 2d, ConversioN §§ 105 et seq.; 32 Am Jur 2d, FALSE IMPRISON-
MENT §§ 134 et seq.; 37 Am Jur 2d, Fraup anp DEcEIT §§ 342 et seq.; 50 Am Jur
2d, LiBEL AND SLANDER §§ 349 et seq.; 52 Am Jur 2d, MaLicious PROSECUTION
§§ 93 et seq.; 75 Am Jur 2d, TrEspass §§ 49 et seq.

Measure and elements of damages arising out of breaches of particular types of
contracts, see, for example, 13 Am Jur 2d, BuiLpING AND CONSTRUCTION CON-
TRACTS §§ 76 et seq.; 43, 44 Am Jur 2d, INSURANCE §§ 439 et seq., 1771 et seq.;
67A Am Jur 2d, SaLes §§ 1109 et seq., 1277 et seq.

Damages in actions arising out of certain relationships, see, for example, 7 Am Jur
2d, ATTORNEYS AT Law § 226; 8 Am Jur 2d, BAILMENTS §§ 346 et seq.; 10 Am Jur
2d, Banks §§ 218, 574 et seq., 737 et seq.; 14 Am Jur 2d, CArriers §§ 1197 et
seq.; 49 Am Jur 2d, LANDLORD AND TENANT §§ 183 et seq., 1124 et seq.; 61 Am Jur
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2d, PuysICIANS, SURGEONS, AND OTHER HEALERs §§ 367 et seq.; 77 Am Jur 2d,
VENDOR AND PURCHASER §§ 489 et seq., 519 et seq.

Damages in wrongful death actions, see 22A Am Jur 2d, DEATH

Measure and elements of damage to motor vehicles, see 8 Am Jur 2d, AUTOMOBILES
AND HicHwAy TrAFFIC §§ 1128 et seq.

Measure and elements of compensation in a condemnation case, see 27 Am Jur 2d,
EMINENT DomMaIN §§ 266 et seq.

Measure and elements of damages in a product liability case, see 63A Am Jur 2d,
PropucTs LiaBILITY §§ 967 et seq.

Choice of law when determining the measure of damages in contract and tort actions
involving several jurisdictions, see 16 Am Jur 2d, ConrLicT OF Laws §§ 137 et
seq.

Exis?ence of a cause of action for damages, see 1 Am Jur 2d, AcTions §§ 46 et seq,,
and other articles on particular causes of action

Research References

Text References:

Averbach, Handling Accident Cases

Charfoos, Personal Injury Practice—Technique and Technology
Cyclopedia of Trial Practice

Speiser, Krause and Gans, American Law of Torts

Stein, Damages and Recovery

Williston on Contracts (3d ed, Jaeger)

Annotation References:

ALR Digest to 3d, 4th, and Federal: Damages

Index to Annotations: Consequential Damages; Damages; Excessive or Inadequate
Damages; Future and Prospective Damages; Liquidated Damages; Mitigation or
Aggravation of Damages; Multiple Damages; Nominal Damages; Pain and Suffer-
ing; Punitive Damages; Special Damages; Speculative Damages

Practice References:

8 Am Jur Pl & Pr Forms (Rev), Damages

7 Am Jur Legal Forms 2d, Damages

3 Am Jur POF 491, Damages; 7 Am Jur POF 215, Life Expectancy; 24 Am Jur POF
171, Recovery of Damages for Loss of Enjoyment of Life; 28 Am Jur POF 1, Loss
of Sleep as Element of Damages; 8 Am Jur POF2d 1, Discount Rate for Future
Damages; 15 Am Jur POF2d 311, Forensic Economics: Loss in Cases of Disability;
16 Am Jur POF2d 253, Forensic Economics: Valuation of Business and Business
Losses; 23 Am Jur POF2d 1, Pain and Suffering; 38 Am Jur POF2d 195, Forensic
Economics: Period of Economic Loss in Death and Personal Injury Cases; 41 Am
Jur POF2d 337, Damages for Breach of Contract to Loan Money; 42 Am Jur
POF2d 247, Damages for Injury to Real Property

5 Am Jur Trials 921, Showing Pain and Suffering; 6 Am Jur Trials 501, Minimizing
Personal Injury Damages; 6 Am Jur Trials 963, Predicting Personal Injury Verdicts
and Damages; 20 Am Jur Trials 513, Damages for Injury to Child; 23 Am Jur
Trials 479, Determining the Medical and Emotional Bases for Damages; 31 Am Jur
Trials 287, Defense Use of Economist

Tax References:
Tax effect of recovery of damages, see 34 Am Jur 2d, FEDERAL TaxaTtioN 1 5325 et
seq., RIA Federal Tax Coordinator 2d, 19 J-5513 et seq.
VERALEX®:
Cases and annotations referred to herein can be further researched through the
VERALEX® electronic retrieval system’s two services, Auto-Cite® and SHOWME®,

Use Auto-Cite to check citations for form, parallel references, prior and later history,

and annotation references. Use SHOWME to display the full text of cases and
annotations.
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Table of Parallel References:

To convert General Index references to section references in this volume, or to
ascertain the disposition (or current equivalent) of sections of the articles in the prior
edition of this publication, see the Table of Parallel References beginning at p ix.
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VL

Outline

. INTRODUCTION [§§ 1-7]
IL

NOMINAL DAMAGES [§§ 8-22]
A. OVERVIEW [§§ 8-14]
B. CA2$2ES IN WHicH NoMINAL DAMAGES ARE RECOVERABLE [§§ 15—
]
COMPENSATORY DAMAGES [§§ 23-682]
. OVERVIEW [§§ 23-35]
. GENERAL AND SpPEcCIAL DAMAGES [§§ 36—42]

. MEASURE AND ELEMENTS IN BREACH OF CONTRACT CASES [§§ 43—
129]

A
B
C
D. MEASURE AND ELEMENTS IN TorT Casks [§§ 130-450]
E. LimiTATIONS ON RECOVERY [§§ 451-590]

F. ApprTioNAL ELEMENTS oF COMPENSATION [§§ 591-674]
G. ProspeEcTIVE DAMAGES [§§ 675-682]

LIQUIDATED DAMAGES [§§ 683-730]

A. DEFINITIONS, DISTINCTIONS, AND FUNCTIONS [§§ 683-685]

B. VALIDITY AND ENFORCEABILITY OF PROVISIONS [§§ 686-689]
C. DETERMINING THE CHARACTER OF A STIPULATION [§§ 690-708]
D. PARTICULAR STIPULATIONS [§§ 709-721]

E. PRECONDITIONS AND DEFENSES TO ENFORCEMENT [§§ 722-725]
F. EXTENT OF RECOVERY [§§ 726-730]

. EXEMPLARY OR PUNITIVE DAMAGES [§§ 731-818]

. INTRODUCTION [§§ 731-736]

. POWER AND DISCRETION TO AWARD [§§ 737-740]

. PREREQUISITES TO RECOVERY [§§ 741-746]

. AVAILABILITY IN PARTICULAR KINDS OF AcTIONS [§§ 747-756]

A
B
C
D
E. EFFEct oOF OCRIMINAL NATURE OF DEFENDANT'S CoNDUCT
[§§ 757-761]

F.

G

H

I.

REQUIREMENT OF MALICE, WILLFULNESS, OR SIMILAR AGGRAVAT-
ING CIRCUMSTANCES [§§ 762-780]

. PErRsoNs ENTITLED TO RECOVER [§§ 781-784]
. PERsONs LiaBLE [§§ 785-804]
AmounT [§§ 805-812]
J.  StaTuTORY DOUBLE OR TREBLE DAMAGES [§§ 813-818]
PRACTICE AND PROCEDURE [§§ 819-1036]

A. PLEADING [§§ 819-901]
B. EviDENCE [§§ 902-979]
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C. QuEsTIONS FOR COURT OR JURY [§§ 980-987]
D. INSTRUCTIONS TO JURy [§§ 988-1016]

E. CHALLENGING THE VERDICT ON GROUND OF EXCESSIVENESS OR
INADEQUACY OF DAMAGES [§§ 1017-1036]

I. INTRODUCTION

Definition of term ‘“‘damages”

Other terms distinguishe

Overview of types of damages

General principles governing the recovery of damages
Inference of damage arising from injury

Power of legislature

—Provision for statutory penalty

II. NOMINAL DAMAGES

A. OVERVIEW

Definition

Basis of award

Nature

Amount allowable as nominal damages

Distinction between nominal damages and a small award
Consequences of availability of nominal damages

How to obtain an award of more than nominal damages

B. CaseEs IN WHICH NOMINAL DAMAGES ARE RECOVERABLE
Generally

Exclusion of cases in which damages are an element of the cause of
action

Breach of contract

Tort cases, generally

Personal injury cases

Cases involving damage to property rights
Breach of duty by public ofhicers

Fraud cases

III. COMPENSATORY DAMAGES
A. OVERVIEW

1. DEFINITIONS

Compensatory damages
Actual damages
Temperate damages

2. PHILOSOPHY BEHIND AWARD

Compensation as the general rule or objective
Compensation as limit of recovery

Elements considered when awarding compensation

Limitation of recovery against defendant to consequences of his own
acts

—Party who defaulted on contract
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§31.

§ 50.
§51.
§ 52.

§ 53.

§ 59.

§ 60.

3. EFreEcT OF FORM OF ACTION ON RECOVERY

Generally

Distinctions between damages in tort and in contract actions
Distinctions between legal and equitable actions

Differences presented when restitution sought

Effect of bringing more than one cause of action

B. GENERAL AND SPECIAL DAMAGES

Generally

Definition of general damages

—Rationale for awarding

Definition of special damages

Application of rules in contract cases

Application of rules in tort cases

Propriety of award of special damages without general damages

C. MEASURE AND ELEMENTS IN BREACH OF CONTRACT CASES

1. INTERESTS CONSIDERED WHEN DETERMINING MEASURE OF RE-
COVERY

a. OVERVIEW

Generally
Flexible application

b. EXPECTATION INTEREST (BENEFIT OF THE BARGAIN)

Generally

Expectation based on uncertain future events

Elements considered when granting the benefit of the bargain
Elements usually not considered; mental suffering, loss of reputation
Recoverability of full contract price

c. RELIANCE INTEREST (RECOVERY OF EXPENDITURES OR LOST
PROPERTY)
Generally
Relationship to expectation interest

Requirement that expenditures would have resulted in net gain if
contract had been performed

Requirement that damages be caused by defendant’s breach

d. RESTITUTION INTEREST (PREVENTING DEFAULTING PARTY’S
UNjusT ENRICHMENT)

Generally
Relationship to other interests and remedies
Measure limited to extent of benefit conferred
Effect of potential loss if contract had been performed
—Substantially executed contract
2. EFFecT OF THE TYPE OF BREACH ON THE MEASURE OF DAMAGES
a. OVERVIEW
Generally; need for a substantial breach
b. ANTICIPATORY REPUDIATION

Generally; time when damages may be sought



§ 61.
§ 62.
§ 63.
§ 65.

§79.
§ 80.
§ 81.
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Availability of damages if further peformance is only required of one
party

General measure of damages if action is brought before date for
performance

—Adjustment of value of anticipated performance to present worth
Allowance of reliance damages
Allowance of restitutionary damages

c. DEFECTIVE PERFORMANCE
Generally
Cost of correction disproportionate to its value
Defects rendering performance useless
d. DELAYED PERFORMANCE
Generally

Compensation for loss of use; rental value of property
Special damages

Impermissible measures
Contractual stipulations

3. CONSIDERATION OF INCOME Tax LiABILITY
Compensation for loss of tax benefits
Tax on lump sum award
Tax effect on an accounting for wrongful profits

4. Factors UsuaLLy NOT CONSIDERED WHEN DETERMINING MEA-
SURE OF DAMAGES

Motive for the breach
Financial status of parties
5. DATE As oF WHICH DAMAGES ARE TO BE DETERMINED

Generally
Ability to take events between breach and trial into account
Taking into account damages that accrue between the initial breach and

the judgment
6. PARTICULAR CLASSES OF CONTRACTS
a. To Pay MONEY

General rule: amount due with interest
Other elements of compensation

b. To PAy IN FOREIGN CURRENCY

Generally; problem of exchange rates
Time when rate of exchange should be determined
Damages arising out of delay or failure to establish foreign credits

c. To MAKE NONMONETARY PAYMENT

Agreement to pay in commodities
Agreement to pay in securities
Agreement to pay in services

d. To Pay DEBTS OR DISCHARGE ENCUMBRANCES
Payment of debts or taxes, generally
Debt that only acts as an encumberance
Breach by person receiving money to discharge encumbrance



