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PREFACE

This text is for students taking courses on ap-
pellate procedure or appellate advocacy. It is also
designed as a concise reference book for attorneys
handling cases in the federal appellate system. Its
focus is on the federal courts of appeals and the U.S.
Supreme Court. It addresses all of the major issues
facing an advocate in the federal appellate court
system, including the final-judgment rule and its
exceptions, preservation of error, standard of re-
view, filing an appeal, briefs, appendices, oral argu-
ment, rehearing and rehearing en banc, opinions,
Supreme Court jurisdiction, writs of certiorari, and
Supreme Court briefing and oral argument. In ad-
dition to providing information on core principles
and cases, as well as “nuts and bolts” information
(such as word and page limits on briefs), the text
also provides strategic advice, such as how to pre-
pare a persuasive brief or to deliver an effective oral
argument.

Professor Castanias is a Partner in the Wash-
ington, D.C. office of the Jones Day law firm, and an
Adjunct Professor of Law at the Indiana Universi-
ty—Bloomington School of Law (his alma mater),
where he teaches appellate practice and procedure.
He has been a practicing appellate lawyer for all of
his 17-plus years in practice. He has briefed and ar-
gued numerous cases in the U.S. Supreme Court,
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PREFACE

before most of the federal courts of appeals, and in
several state appellate courts as well.

In addition to teaching appellate procedure for a
number of years, Dean Klonoff has been a practic-
ing appellate lawyer for about 25 years. As an As-
sistant to the Solicitor General of the United States
(and later in private practice at Jones Day), he has
briefed and argued numerous cases before the U.S.
Supreme Court. He has also briefed and argued ap-
peals before many other federal and state appellate
courts throughout the United States.

Professor Castanias counts Dean Klonoff as one
of his early mentors in the practice of law, and as
one of his great friends.

Throughout the text, we cite and discuss the
Federal Rules of Appellate Procedure (FRAP),
specifically the version of those rules that became
effective on December 1, 2007. Those rules govern
procedure in the United States courts of appeals.
The text also frequently references the Rules of the
Supreme Court of the United States, specifically the
version of those rules that became effective on Octo-
ber 1, 2007. Various rules contained in the Federal
Rules of Civil Procedure and the Federal Rules of
Criminal Procedure (the versions that became effec-
tive on December 1, 2007), as well as statutory pro-
visions of the Judicial Code (Title 28, United States
Code) also bear directly on important issues that
arise on appeal. The use of the terms “he” and
“him” in the text are for simplicity, and are not (un-
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PREFACE

less the context plainly indicates otherwise) gender
specific references.

The reader should also be aware that the indi-
vidual federal circuits have their own local rules, in-
ternal operating procedures, and handbooks that
govern or inform appellate practice within each par-
ticular circuit. Although a discussion of the
specifics of these numerous local rules is largely be-
yond the scope of this book, anyone practicing be-
fore a particular federal circuit must become thor-
oughly familiar with that court’s local rules.

We wish to express our appreciation to our re-
search assistants, who helped with researching vari-
ous topics in the text. These include Ashely Atwell,
Miriam Bailey, Gabrielle Beam, Zhijun Gong,
Heather Hermosillo, Rory Kane, Andrew Lonard,
Jennifer McGrew, Uzo Nwonwu, Erica Perkin,
Michael Raine, Valley Renshaw, Jeremy Wikler, and
John Witten.

We also wish to thank Professor Ed Brunet,
Jane Castanias, Tom Fisher, Professor Arthur Hell-
man, Scott Medsker, George Patton, Steve Sanders,
and Jennifer Swize for their very helpful comments
on an earlier draft of this text.

Finally, Jackie Ford, who has worked with Pro-
fessor Castanias for almost 13 years now, deserves
special recognition for her efforts in the preparation
of this text, which included everything from manag-
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PREFACE

ing the boxes of research files to formatting the ear-
lier drafts.

The statements and conclusions in this text are
ours alone, however, and do not necessarily repre-
sent the views of Jones Day, its clients past, present,
or future, any other attorney affiliated with that
law firm, or anyone who had input into this text.

GREGORY A. CASTANIAS
RoBERT H. KLONOFF

February 2008

VIII



TABLE OF CASES

References are to Pages

Abbs v. Principi, 237 F.3d 1342 (Fed.Cir.2001), 329

Abdulwali v. Washington Metropolitan Area Transit Authority,
315 F.3d 302, 354 U.S.App.D.C. 221 (D.C.Cir.2003), 137

Abney v. United States, 431 U.S. 651, 97 S.Ct. 2034, 52 L.Ed.2d
651 (1977), 87

Access Now, Inc. v. Southwest Airlines Co., 385 F.3d 1324 (11th
Cir.2004), 48

Action Marine, Inc. v. Continental Carbon Inc., 481 F.3d 1302
(11th Cir.2007), 39

Adams-Arapahoe Joint School Dist. No. 28-J v. Continental Ins,
Co., 891 F.2d 772 (10th Cir.1989), 240

Adsani v. Miller, 139 F.3d 67 (2d Cir.1998), 323

Aerojet-General Corp. v. American Arbitration Ass'n, 478 F.2d
248 (9th Cir.1973), 94

Aetna Cas. & Sur. Co. v. Flowers, 330 U.S. 464, 67 S.Ct. 798, 91
L.Ed. 1024 (1947), 318

Ahrenholz v. Board of Trustees of University of 1llinois, 219 F.3d
674 (7th Cir.2000), 76, 80

Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53
(1985), 373

Alabama Power Co. v. I.C.C., 852 F.2d 1361, 271 U.S.App.D.C.
394 (D.C.Cir.1988), 153

Albers v. Eli Lilly & Co., 354 F.3d 644 (7th Cir.2004), 334

Alexander v. Primerica Holdings, Inc., 10 F.3d 155 (3d Cir.1993),
98

Allapattah Services, Inc. v. Exxon Corp., 362 F.3d 739 (11th
Cir.2004), 312

Allen v. Pacheco, 540 U.S, 1212, 124 S.Ct. 1406, 158 L.Ed.2d 140
(2004), 411

Allen, United States v., 127 F.3d 260 (2d Cir.1997), 20

XXI



TABLE OF CASES

Allied Air Freight, Inc. v. Pan Am. World Airways, Inc., 393 F.2d
441 (2d Cir.1968), 100

Allied Chemical Corp. v. Daiflon, Ine., 449 U.S. 33, 101 S.Ct. 188,
66 L.Ed.2d 193 (1980), 193

Alonzi v, Budget Const. Co., 55 F.3d 331 (7th Cir.1995), 70

Amalgamated Transit Union Intern., AFL-CIO v. Donovan, 771
F.2d 1551, 248 U.S.App.D.C. 411 (D.C.Cir.1985), 151

Amalgamated Transit Union Local 1309, AFL-CIO v. Laidlaw
Transit Services, Inc., 435 F.3d 1140 (9th Cir.2006), 108

American Auto. Mfrs. Ass'n v. Commissioner, Massachusetts
Dept. of Environmental Protection, 31 F.3d 18 (1st Cir.1994),
319, 334

American Games, Inc. v. Trade Products, Inc., 142 F.3d 1164
(9th Cir.1998), 160

American Home Assur, Co. v. United Space Alliance, LLC, 378
F.3d 482 (5th Cir.2004), 194

American Medical Systems, Inec., In re, 75 F.3d 1069 (6th Cir.
1996), 103

American Mfrs. Mut. Ins. Co. v. American Broadcasting-Para-
mount Theatres, Inc., 87 S.Ct. 1, 17 L.Ed.2d 37 (1966), 166

Amoco Oil Co. v. United States, 234 F.3d 1374 (Fed.Cir.2000),
254, 258

Anastasoff v. United States, 223 F.3d 898 (8th Cir.2000), 302

Anders v. State of Cal., 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d
493 (1967), 342

Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 105 S.Ct.
1504, 84 L.Ed.2d 518 (1985), 183

Anderson v. Romero, 42 F.3d 1121 (7th Cir.1994), 153

Apostol v. Gallion, 870 F.2d 1335 (7th Cir.1989), 141

Arbaugh v. Y&H Corp.,, 546 U.S. 500, 126 S.Ct. 1235, 163
L.Ed.2d 1097 (2006), 33, 52

Arizona v. California, 460 U.S. 605, 103 S.Ct. 1382, 75 L.Ed.2d
318 (1983), 315

Arizona v. Evans, 514 U.S. 1, 115 S.Ct. 1185, 131 L.Ed.2d 34
(1995), 374

Arizona v. Fulminante, 499 U.S. 279, 111 S.Ct. 1246, 113
L.Ed.2d 302 (1991), 58

Ark., State of v. State of Tex., 346 U.S. 368, 74 S.Ct. 109, 98
L.Ed. 80 (1953), 402

Arlinghaus v. Ritenour, 543 F.2d 461 (2d Cir.1976). 295
Armstrong v. Ahitow, 36 F.3d 574 (7th Cir.1994), 136

XXII



TABLE OF CASES

Armstrong v. Board of Ed. of City of Birmingham, Jefferson
County, Ala., 323 F.2d 333 (5th Cir.1963), 26

Arnold, In re, 806 F.2d 937 (9th Cir.1986), 168

Asheroft v. Raich, 543 U.S. 977, 125 S.Ct. 491, 160 L.Ed.2d 355
(2004), 411

Ashman, United States v., 964 F.2d 596 (7th Cir.1992), 175

Association of Surrogates and Supreme Court Reporters Within
City of New York v. State of N.Y., 940 F.2d 766 (2d Cir.1991),
337

Atkinson, United States v., 297 U.S. 157, 56 S.Ct. 391, 80 L.Ed.
555 (1936), 38, 54, 56

AT&T Mobility, LLC v. National Ass'n for Stock Car Auto
Racing, Inc., 494 F.3d 1356 (11th Cir.2007), 156

Avantel, S.A. In re, 343 F.3d 311 (5th Cir.2003), 98

Aves By and Through Aves v. Shah, 997 F.2d 762 (10th Cir,
1993), 332

Avolio v. County of Suffolk, 29 F.3d 50 (2d Cir.1994), 126

Badger, United States v., 930 F.2d 754 (9th Cir.1991), 149

Baltimore Contractors v. Bodinger, 348 U.S. 176, 75 S.Ct. 249, 99
L.Ed. 233 (1955), 90

Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 74 S.Ct. 145,
98 L.Ed. 106 (1953), 97

Bank of Lincolnwood v. Federal Leasing, Inc., 622 F.2d 944 (7th
Cir.19801, 73

Banks v. Chicago Grain Trimmers Ass'n, 390 U.S. 459, 88 S.Ct.
1140, 20 L.Ed.2d 30 (1968), 365

Barefoot v. Estelle, 463 U.S. 880, 103 S.Ct. 3383, 77 L.Ed.2d
1090 (1983), 422

Barletta, United States v., 565 F.2d 985 (8th Cir.1977), 197

BASF Corp. v. Old World Trading Co., 979 F.2d 615 (7th Cir.
1992), 169

Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69
(1986), 371

BBA Nonwovens Simpsonville, Inc. v. Superior Nonwovens, LLC,
303 F.3d 1332 (Fed.Cir.2002), 195

Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 79 S.Ct. 948, 3
L.Ed.2d 988 (1959), 98

Becker v. Montgomery, 532 U.S. 757, 121 S.Ct. 1801. 149
L.Ed.2d 983 (2001), 119

XX



TABLE OF CASES

Bedford’s Estate, Commissioner v., 325 U.S. 283, 65 S.Ct. 1157,
89 L.Ed. 1611 (1945), 305

Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 109 S.Ct, 439, 102
L.Ed.2d 445 (1988), 192

Behrens v. Pelletier, 516 U.S. 299, 116 S.Ct. 834, 133 L.Ed.2d
773 (1996), 82, 87

Belk v. Charlotte-Mecklenburg Bd. of Educ., 211 F.3d 853 (4th
Cir.2000), 313

Bellotti v. Baird, 428 U.S. 132, 96 S.Ct. 2857, 49 L.Ed.2d 844
(1976), 337

Best v. District of Columbia, 291 U.S. 411, 54 S.Ct. 487, 78 L.Ed.
882 (1934), 36

Bilanzich, United States v., 771 F.2d 292 (7th Cir.1985), 175

Black v. Finantra Capital, Inc., 418 F.3d 203 (2d Cir.2005), 194

Blackwater Security Consulting, LLC, In re, 460 F.3d 576 (4th
Cir.2006), 109

Blair v. Equifax Check Services, Inc., 181 F.3d 832 (7th Cir.
1999, 105, 107

Board of Trustees of University of Alabama v. Garrett, 531 U.S.
356, 121 S.Ct. 955, 148 L.Ed.2d 866 (2001), 378

Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 693, 98 L.Ed. 884
(1954), 364

Bonner v. City of Prichard, Ala., 661 F.2d 1206 (11th Cir.1981), 8

Booker, United States v., 543 U.S. 220, 125 S.Ct. 738, 160
L.Ed.2d 621 (2005), 193, 364

Bose Corp. v. Consumers Union of United States, Inc., 466 U.S.
485, 104 S.Ct. 1949, 80 L.Ed.2d 502 (1984), 181

Boston Tow Boat Co. v. United States, 321 U.S. 632, 64 S.Ct.
776, 88 L.Ed. 975 (1944), 145

Bowe v. First of Denver Mortg. Investors, 613 F.2d 798 (10th
Cir.1980), 100

Bowles v. Russell, 127 S.Ct. 2360, 168 L.Ed.2d 96 (2007), 129
Bowman, United States v., 341 F.3d 1228 (11th Cir.2003), 93

Boyle v. United Technologies Corp., 487 U.S. 500, 108 S.Ct. 2510,
101 L.Ed.2d 442 (1988). 39

Braswell Shipyards, Ine. v. Beazer East, Inc., 2 F.3d 1331 (4th
Cir.1993), 76

Brecht v. Abrahamson, 507 U.S. 619, 113 S.Ct. 1710, 123 L.Ed.2d
353 (1993), 59

Brinegar v. United States, 338 U.S. 160, 69 S.Ct. 1302, 93 L.Ed.
1879 (1949), 180

XX1v



TABLE OF CASES

Brunswick Corp. v. Sheridan, 582 F.2d 175 (2d Cir.1978), 73
Bryant v. Sylvester, 57 F.3d 308 (3d Cir.1995). 88

Bryant v. Yellen, 447 U.S. 352, 100 S.Ct. 2232, 65 L.Ed.2d 184
(19801, 149

Budinich v. Becton Dickinson and Co., 486 U.S. 196, 108 S.Ct.
1717, 100 L.Ed.2d 178 (1988), 65, 110, 141

Burden-Meeks v. Welch, 319 F.3d 897 (7th Cir.2003), 147

Burger v. Kemp, 483 U.S. 776, 107 S.Ct. 3114, 97 L.Ed.2d 638
(1987), 58

Burke, United States v., 781 F.2d 1234 (7th Cir.1985), 51

Burlington Northern R. Co. v. Woods, 480 U.S. 1, 107 S.Ct. 967,
94 L.Ed.2d 1 (1987), 167

Burlington Truck Lines, Ine. v. United States, 371 U.S, 156, 83
S.Ct. 239, 9 L.Ed.2d 207 (1962), 200
Burr, United States v., 25 F.Cas. 30 (C.C.D.Va.1807), 188

Bush v. Gore, 531 U.S. 98, 121 S.Ct. 525, 148 L.Ed.2d 388 (2000),
391

Bush v. Gore, No. 00-949, at 34-35 (U.S. S. Ct. Dec. 11, 2000),
291

Butler v. F.AA., 544 U.S. 1027, 125 S.Ct. 1986, 161 L.Ed.2d 872
(2005), 411

Caldarera v. Eastern Airlines, Inc., 705 F.2d 778 (5th Cir.1983),
195

Calderon v. Thompson, 523 U.S. 538, 118 S.Ct. 1489, 140
L.Ed.2d 728 (1998), 316

California v. Rooney, 483 U.S. 307, 107 S.Ct. 2852, 97 L.Ed.2d
258 (1987), 143

C. A. May Marine Supply Co. v. Brunswick Corp., 649 F.2d 1049
(5th Cir.1981), 139

Campbell v. Rainbow City. Alabama, 2006 WL 3450145 (11th
Cir.2006), 324

Campbell v. Westmoreland Farm, Inec., 403 F.2d 939 (2d Cir.
1968), 73

Canadian Tarpoly Co. v. United States Intern. Trade Commis-
sion, 649 F.2d 855 (Cust. & Pat.App.1981), 222

Caraballo-Seda v. Municipality Of Hormigueros, 395 F.3d 7 (1st
Cir.2005), 80

Carr v. Zaja, 283 U.S. 52, 51 S.Ct. 360, 75 L.Ed. 836 (1931), 318

Carson v. American Brands, Inc.. 450 U.S. 79. 101 S.Ct. 993. 67
L.Ed.2d 59 (1981), 90, 92

XXV



TABLE OF CASES

Carter, United States v., 481 F.3d 601 (8th Cir.2007), 56

Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir.1996),
103

Catlin v. United States, 324 U.S. 229, 65 S.Ct. 631, 89 L.Ed. 911
(1945), 65

Cavic v. Pioneer Astro Industries. Inc.. 825 F.2d 1421 (10th
Cir.1987), 37

Cendant Corp. Securities Litigation, In re, 343 F.3d 658 (3d
Cir.2003), 87

Chamberlan v. Ford Motor Ca., 402 F.3d 952 (9th Cir.2005), 106

Chapman v. Al Transport, 229 F.3d 1012 (11th Cir.2000), 324

Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705
(1967), 58

Chemiakin v. Yefimov, 932 F.2d 124 (2d Cir.1991), 330
Chen v. Gonzales, 2006 WL 93004 (2d Cir.2006), 241

Cheney v. United States Dist. Court for Dist. of Columbia, 541
U.S. 913, 124 S.Ct. 1391, 158 L.Ed.2d 225 (2004), 432

Chevron U.S.A., Inc, v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), 199, 201

Christensen v. Harris County, 529 U.S. 576, 120 S.Ct. 1655, 146
L.Ed.2d 621 (2000), 204

Chrysler Capital Realty, Inc. v. Grella, 942 F.2d 160 (2d Cir.
1991), 338

Church of Scientology of California v. United States, 506 U.S. 9,
113 S.Ct. 447, 121 L.Ed.2d 313 (1992), 147

City of (see name of city)

Clinton v. Jones, 520 U.S. 681, 117 S.Ct. 1636, 137 L.Ed.2d 945
(1997), 113

Cobbledick v. United States, 309 U.8. 323, 60 S.Ct. 540, 84 L.Ed,
783 (1940), 66

Cohen v, Beneficial Indus. Loan Corp., 337 U.S. 541, 69 S.Ct.
1221, 93 L.Ed. 1528 (1949), 81, 84

Cohen v. Board of Trustees of the University of Medicine and
Dentistry of New Jersey, 867 F.2d 1455 (3d Cir.1989), 90

Cold Metal Process Co. v. United Engineering & Foundry Co.,
351 U.S. 445, 76 S.Ct. 904, 100 L.Ed. 1311 (1956), 72

Cole v. United States Dist. Court For Dist. of Idaho, 366 F.3d
813 (9th Cir.2004), 88

Coleman v. Pacear, Inc., 424 U.S. 1301, 96 S.Ct. 845, 47 L.Ed.2d
67 (1976), 364

XXVI



TABLE OF CASES

Columbia Broadcasting System, Inc., United States v., 666 F.2d
364 (9th Cir.1982), 89

Commissioner v. (see opposing party)

Cone v. West Virginia Pulp & Paper Co., 330 U.S. 212, 67 S.Ct.
752, 91 L.Ed. 849 (1947), 41

Connell v. Dulien Steel Products, Inc., 240 F.2d 414 (5th Cir.
1957), 91

Consolidated Edison Co. of New York v. N.L.R.B., 305 U.S, 197,
59 S.Ct. 206, 83 L.Ed. 126 (1938), 199

Continental Airlines, Inc. v. Goodyear Tire & Rubber Co., 819
F.2d 1519 (9th Cir.1987), 73

Continuum Co., Inc. v. Incepts, Inc., 883 F.2d 333 (5th Cir.1989),
174

Conway Groves, Inc. v. Coopers & Lybrand, 158 F.R.D. 505
(M.D.Fla.1994), 321

Cooper, United States v., 170 F.3d 691 (7th Cir.1999), 329

Coopers & Lybrand v. Livesay, 437 U.S. 463, 98 S.Ct. 2454, 57
L.Ed.2d 351 (1978), 83, 88, 100

Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 110 S.Ct. 2447,
110 L.Ed.2d 359 (1990), 192, 327

Cotton, United States v., 535 U.S. 625, 122 S.Ct. 1781, 152
L.Ed.2d 860 (2002), 52

Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 95 S.Ct. 1029, 43
L.Ed.2d 328 (1975), 362, 367

Crawford v. Equifax Payment Services, Inc., 201 F.3d 877 (7th
Cir.2000), 150

Crawford, United States v., 422 F.3d 1145 (9th Cir.2005), 316

Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158
L.Ed.2d 177 (2004), 57

Cross Medical Produets, Inc. v. Medtronic Sofamor Danek, Inc.,
424 F.3d 1293 (Fed.Cir.2005), 243

Crowder v. Housing Authority of City of Atlanta, 908 F.2d 843
(11th Cir,1990), 153

CTF Hotel Holdings, Inc. v. Marriott Intern., Inc., 381 F.3d 131
(3d Cir.2004), 115

Cunningham v. Hamilton County, Ohio, 527 U.S. 198, 119 S.Ct.
1915, 144 L.Ed.2d 184 (1999), 88, 152

Curtiss-Wright Corp. v. General Elec. Co., 446 U.S. 1, 100 S.Ct.
1460, 64 L.Ed.2d 1 (1980), 69, 192

XXVl



TABLE OF CASES

Dairy Queen, Inc. v. Wood, 369 U.S. 469, 82 S.Ct. 894, 8 L.Ed.2d
44 (19621, 98

David, United States v., 83 F.3d 638 (4th Cir.1996), 62

Davis v. United States Steel Corp., 528 F.Supp. 220 (E.D.Pa.
1981), 307

Deakins v. Monaghan, 484 U.S. 193, 108 S.Ct. 523, 98 L.Ed.2d
529 (1988), 158

Dellwood Farms, Ine. v. Cargill, Inc., 128 F.3d 1122 (7th Cir.
1997), 147

Deposit Guaranty Nat. Bank, Jackson, Miss. v. Roper, 445 U.S.
326, 100 S.Ct. 1166, 63 L.Ed.2d 427 (1980), 142

DeSilva v, DiLeonardi, 181 F.3d 865 (7th Cir.1999), 238

Devlin v. Scardelletti, 536 U.S, 1, 122 S.Ct. 2005, 153 L.Ed.2d 27
(2002), 146

Diamond v. Charles, 476 U.S. 54, 106 S.Ct. 1697, 90 L.Ed.2d 48
(19861, 149

Dickerson v. State of Ala., 667 F.2d 1364 (11th Cir.1982), 50

Dickinson v. Petroleum Conversion Corp., 338 U.S. 507, 70 S.Ct.
322, 94 L.Ed. 299 (1950), 69

Digital Equipment Corp. v. Desktop Direct, Inc., 511 U.S, 863,
114 S.Ct. 1992, 128 L.Ed.2d 842 (1994), 83, 87

Director, Office of Workers' Compensation Programs, United
States Dept. of Labor v. Perini North River Associates, 459
U.8. 297, 103 S.Ct. 634, 74 L.Ed.2d 465 (1983), 365

Doe v. Hodgson, 478 F.2d 537 (2d Cir.1973), 398

Douglas v. People of State of Cal., 372 U.S. 353, 83 S.Ct. 814, 9
L.Ed.2d 811 (1963), 342

DP Aviation v. Smiths Industries Aerospace and Defense Sys-
tems Ltd., 268 F.3d 829 (9th Cir.2001), 206
Dube v. Eagle Global Logistics, 314 F.3d 193 (5th Cir.2002), 328

Duquesne Light Co. v. Barasch, 488 U.S. 299, 109 S.Ct. 609, 102
L.Ed.2d 646 (1989), 397

eBay Inc. v. MercExchange, L.L.C., 547 U.8. 388, 126 S.Ct. 1837,
164 1.Ed.2d 641 (2006), 193

Ebker v. Tan Jay Intern., Ltd., 739 F.2d 812 (2d Cir.1984), 39
Echeverria v. Chevron USA Inc., 391 F.3d 607 (5th Cir.2004), 37

Eichman, United States v., 496 U.S. 310, 110 S.Ct. 2404, 110
L.Ed.2d 287 (1990), 64

E. I. du Pont de Nemours & Co. v. Collins, 432 U.S. 46, 97 S.Ct.
2229, 53 L.Ed.2d 100 (1977), 223

XXVIII



TABLE OF CASES

Eldred v. Ashcroft, 255 F.3d 849, 347 U.S.App.D.C. 121 (D.C.Cir.
2001), 154

Eldred v. Reno, 239 F.3d 372, 345 U.S.App.D.C. 89 (D.C.Cir.
2001), 154

Electrical Fittings Corporation v. Thomas & Betts Co., 307 U.S.
241, 59 S.Ct. 860, 83 L.Ed. 1263 (1939), 143

Elk Grove Unified School Dist. v. Newdow, 540 U.S. 945, 124
S.Ct. 384, 157 L.Ed.2d 274 (2003), 433

Elliott Industries Ltd. Partnership v. BP America Production
Co., 407 F.3d 1091 (10th Cir.2005), 151

Emmenegger v. Bull Moose Tube Co., 324 F.3d 616 (8th Cir.
2003), 325

Enercon GmbH v. International Trade Com'n, 151 F.3d 1376
(Fed.Cir.1998), 48

Engel v. CBS, Inc., 182 F.3d 124 (2d Cir.1999), 339

Enserch Corp. v. Shand Morahan & Co., Inc., 918 F.2d 462 (5th
Cir.1990), 169

Environmental Protection Information Center, Ine. v. Pacific
Lumber Co., 257 F.3d 1071 (9th Cir.2001), 143

Erhart, United States v., 415 F.3d 965 (8th Cir.2005), 197

Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188
(1938), 204, 336

Explosives Supply Co., Inc. v. Columbia Nitrogen Corp., 691 F.2d
486 (11th Cir.1982), 75

Exxon Chemical Patents, Inc. v. Lubrizol Corp., 137 F.3d 1475
(Fed.Cir.1998), 315

Exxon Mobil Corp. v. Allapattah Services, Inc., 545 U.S. 546, 125
S.Ct. 2611, 162 L.Ed.2d 502 (2005), 390

Fargo Women’s Health Organization v. Schafer, 18 F.3d 526 (8th
Cir.1994), 170

Farmhand, Inc. v. Anel Engineering Industries, Inc., 693 F.2d
1140 (5th Cir.1982), 141

Federal Election Com'n v. Wisconsin Right To Life, Inc., 127
S.Ct. 2652, 168 L.Ed.2d 329 (2007), 157

Federal Ins. Co. v. Richard 1. Rubin & Co., Inc., 12 F.3d 1270 (3d
Cir.1993), 87

Federal Prescription Service, Inc. v. American Pharmaceutical
Ass'n, 636 F.2d 755, 205 U.S.App.D.C. 47 (D.C.Cir.1980), 167

Feidt v. Owens Corning Fiberglas Corp., 153 F.3d 124 (3d
Cir.1998), 109

XXIX



