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Foreword

The literature about the UN Convention on Contracts for the International Sale of
Goods (the CISG) is already very extensive, but this excellent book manages to make a
novel, and important, contribution. That is no small feat, and as a result, this book
deserves to be widely read for that reason alone.

It is possible for the parties to an international sale transaction to contract out of
the effect of the CISG, and contracting parties often do. Empirical surveys show that a
majority of practicing lawyers who know about the CISG routinely advise their clients
to contract out of its operation. The standard form contracts used in international
commodity contracts all exclude the operation of the CISG. As a result, some icono-
clastic writers have suggested that the huge literature on the CISG naively overlooks the
fact that the Convention has little effect in practice. At the other end of the spectrum are
those who focus their scholarship almost entirely on the CISG, as if it were the only
instrument relevant to the international sale in goods. The truth lies somewhere
between these two extremes: the CISG is neither all-important nor unimportant.

Dr Spagnolo’s book bravely, and importantly, addresses the question of why
people choose to contract out of the CISG when it would otherwise govern an
international sale, and whether it is sensible to do so. After comparing the CISG’s rules
with those of English law and the American Uniform Commercial Code (UCC) in
relation to several different aspects of contract formation and performance, as well as
damages for breach, Dr Spagnolo asks the key question of which set of rules is more
efficient. Her conclusion is that the CISG comes out of this comparison well, according
to criteria of efficiency that she explains and justifies. At the very least, the CISG is not
markedly less efficient than English law or the UCC.

Why, then, do lawyers and sophisticated traders so often exclude the effect of the
CISG in favour of English law or the UCC? The answer to this important question forms
the core of this book. Of course, different people have quite different reasons or
multiple reasons for contracting out of the CISG, or for advising their clients to do so,
but Dr Spagnolo demonstrates convincingly that the principal reason is, simply,
unfamiliarity with the contents of the Convention, despite the fact that it has been
existence for over 30 years. It is depressing, but illuminating, to see to what extent the
exclusion of the CISG is a consequence of the “path dependence” of lawyers continuing
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Foreword

to advise what they have always advised, without a thorough analysis of whether the
CISG does (or even might), in fact, provide better outcomes for their clients.

It is not too much of an exaggeration to say that this book deals with one of the
most important questions about the operation of the CISG, one that has not yet received
the sustained attention that Dr Spagnolo gives to it. The extent of contracting out is the
CISG's elephant in the room: ignored by some despite its size, but declared by others
to be so large that it makes everything else irrelevant. This book boldly confronts the
question of why this elephant sits in the CISG’s room and argues that if we ask
ourselves frankly about its real size and impact, we might choose a different response
than the equally unhelpful alternatives of ignoring it or irrationally fearing it. That is a
major contribution to our understanding of the operation of the CISG in practice.

Martin Davies
Tulane University, New Orleans
April 2014

Xiv



Preface

This book is bound to provoke. In some, it may confirm what they felt they always
knew instinctively. In others, it may challenge their beliefs about what is occurring in
practice, and/or why it is happening. Some will no doubt dismiss my conclusions.

My hope is that all who read it do so with an open mind, and that the reader
enjoys the journey that took me years to complete just as much as I did. Those who
know me know that I relish a challenge. So it is with this book. The questions I raise
have always been controversial ones, and my aim has been to answer them in a
considered way, making careful use of all available evidence, flawed as it may be. My
persistent concern throughout is to analyse in a manner that prompts further thought.

In asking what has happened to the CISG in practice, I have attempted to go back
in time to look at the reason for its creation, and to critique its historic aims. But the
main purpose of this book is certainly not historical. I wanted to test how efficient the
CISG really is in economic terms, not only as it stands on its own, but in comparison
with alternative choices of law. Only then could the current lawyer practices in
decision-making on choice of law and, in particular, opting out of the CISG, be analysed
and justifiably critiqued.

While statistical studies are reviewed and analysed for trends using statistical
methods, my purpose was to go behind the raw statistics to uncover verifiable trends
and the reasons for those trends, and to predict their course into the future. Thus more
recent studies are separated from earlier ones, and discernible changes between them
are noted. In this way, certain conclusions could be drawn about what is affecting and
what will in future affect the use or non-use of the CISG in practice.

The final purpose of this book has been to apply those conclusions to interpretive
questions. Here, promotion of efficiency in trade is treated as a justifiable norm, and,
using the examples of precontractual liability and waiver during litigation proceedings,
I have suggested that, where there are competing doctrinal interpretations open to
courts and tribunals, the best choice is the one that better promotes efficiency in trade,
in light of earlier conclusions about exclusion trends and practices.
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Preface

As anyone who has attempted to write a book knows, the end is really the
beginning. So let me thank in advance all who take the time to read it, and welcome any
comments you may have at lisa.spagnolo@monash.edu.

All sources are current to 28 February 2014.

Lisa Spagnolo
Melbourne
March 2014
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