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Constitutionalism and Dictatorship

It is widely believed that autocratic regimes cannot limit their
powers through institutions of their own making. This book pre-
sents a surprising challenge to this view. It demonstrates that
the Chilean armed forces were constrained by institutions of their
own design. Based on extensive documentation of military decision
making, much of it long classified and previously unavailable, this
book reconstructs the politics of institutions within the recent
Chilean dictatorship (1973-1990). It examines the structuring of
institutions at the apex of the military Junta, the relationship of mil-
itary rule with the prior constitution, the intra-military conflicts that
led to the promulgation of the 1980 constitution, the logic of institu-
tions contained in the new constitution, and how the constitution
constrained the military Junta after it went into force in 1981. This
provocative account reveals the standard account of the dictator-
ship as a personalist regime with power concentrated in Pinochet to
be grossly inaccurate.

Robert Barros teaches Political Science at the Universidad de San
Andrés in Argentina.
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Foreword

Why a book about a dictatorship in a series on theories of
democracy?

Constitutionalism and Dictatorship: Pinochet, the Junta, and the
1980 Constitution describes the process of legalization of a dictator-
ship. Since the story is full of drama, I will not reveal the plot. But the
ending is known. A brutal military dictatorship, unadorned by any
civilian institutions, handling opponents with arbitrary repression,
departed from power according to the rules it set nine years earlier.
Why dictators set these rules and why they obeyed them is the sub-
ject of Robert Barros’s story. The puzzle this story raises, however,
has deep consequences for understanding the rule of law under
democracy.

In the classical liberal view, only a divided government can be a
limited one. As Hampton (1994) and Kavka (1986) argued against
Hobbes, this is the foundation of the rule of law. Moreover, a mere
separation of powers is not enough, since separation of powers leaves
unlimited latitude to the legislature, decisions of which must be imple-
mented by all other branches of government. What is needed is a
system of checks and balances that makes it impossible for any par-
ticular authority to undertake actions unilaterally, without the cooper-
ation or consent of some other authorities.

The Madisonian view asserts that a government divided in this
manner will be constrained to act according to rules. To quote Manin
(1994, 57), “Each department, being authorized to exercise a part of
the function primarily assigned to another, could inflict a partial loss
of power to another if the latter did not remain in its proper place . . .
each would be discouraged from encroaching upon the jurisdiction of
another by the fear of retaliation . . . the initial distribution of power
would hold: no relevant actor would want to deviate from it.” As one
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Foreword

agency counters another, actions of the government as a whole become
limited and predictable.

Institutional design obviously matters. The particular agencies must
have the means and the incentives to check one another. In particular,
if the government as a whole is to be limited, there must be no agen-
cies that can check others without being subject to checks by them,
no “unchecked checkers.” If the legislature can pass laws without the
consent of the executive or a review by courts, “parliamentary sup-
remacy” results. If the courts can dictate to other branches of the
government and these branches cannot control the courts, the power
of the judiciary is unchecked. If the executive is not supervised by the
legislature, the outcome is policy without law. Moderation emerges in
this conception only if every action of any branch requires cooperation
of some other branch to be effective.

But what is the source of power of government agencies? Why would
the legislature accept decisions of the courts? Why would the execu-
tive implement instructions of the legislature? It is sufficient to look at
communist constitutions to see that a formal division of institutional
powers is not sufficient to limit the government. Although some of these
constitutions would satisfy any liberal, communist rulers used the
single party to control all the institutional powers. Divided powers were
just a facade.

The difference between democracies and dictatorships lies not
simply in their respective institutions but in the relations of real powers
supporting these institutions. The Italian judiciary became an effective
check only when it was backed by big business and the media. In turn,
the Venezuelan Congress and the Supreme Court found themselves
powerless against the president when Hugo Chavez could muster over-
whelming popular, as well as military, support.

The experience of the Chilean dictatorship is particularly eye-
opening. It shows that a government may follow rules even if the
divided powers that check one another are not institutional. It is suffi-
cient that each has real power. In Chile, the four branches of the armed
forces, which together formed the Junta de Gobierno, had a long tra-
dition of autonomy and strong corporatist interests. None of the four
military branches wanted another to dominate the government. Hence,
from the beginning of the dictatorship, Junta decisions had to be taken
by unanimity, so that each branch checked the others. The result was
that even though the Junta as a whole had the capacity to act at will,
internal differences led it to conform to the constitutional document
it originated and even to decisions of the Constitutional Tribunal it
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Foreword

created. Hence, Barros argues, any division of power is sufficient to
generate limited government as long as these powers are separate and
real. Note that even though the Constitutional Tribunal was appointed
by the military, it soon assumed autonomy and on various occasions
ruled against the Junta. The opposition to the military regime thus
found in the Tribunal an institution to constrain the Junta.

As Holmes (forthcoming, 42) observes, “Societies may approximate
the rule of law if they consist of a large number of power-wielding
groups, comprising a majority of the population, and if none of them
is so strong as to be able thoroughly to dominate the others.” By this
criterion, law did not rule in Chile: The power of the Junta as a whole
was unchecked and unconstrained. Its supporters were a distinct
minority. Yet because the military was internally divided, the rules it
promulgated ended up binding its actions.

Institutions are effective only if there is some distinct external power
behind them. This is not to say that institutions are purely epiphe-
nomenal, that they merely implement underlying relations of brute
power. The fact that under democracy political institutions separate
governments, legislatures, and courts has autonomous consequences.
Democratic institutions do not simply express — they tame — powers
that stand behind them. But institutions do not function in a social,
economic, or military vacuum. In this way, Barros’s exemplary study
of dictatorship provides a magnifying glass for inspecting democracies.

Adam Przeworski
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Introduction

This book is about the military dictatorship that governed Chile for
sixteen and a half years from September 11, 1973 through March 11,
1990. 1t is widely accepted that this was a dictatorship dominated by a
single man, General Augusto Pinochet Ugarte, and that the centraliza-
tion of power in his person explains the exceptional duration of military
rule in Chile. This book is also about a central problem within modern
political theory: the nature of absolute power and whether rulers who
hold such power can effectively constrain themselves with institutions
of their own making. Generally, it is believed that such autocratic self-
binding is impossible. The reasoning is simple and long-standing: Dic-
tators cannot subject themselves to rules because dictators can always
change rules that restrict their power or else violate them without facing
sanction. For this reason, effective constitutional limitation of authori-
tarian power is generally held to be impossible.

This book calls into question both of these established wisdoms.
Contrary to the “personalization of power” view, it demonstrates that
the course of the dictatorship in Chile was shaped by a collegial mili-
tary junta. Shortly after the coup, this junta demanded rules to regu-
late power among the armed forces and later introduced and sustained
a constitution which set into operation institutions that limited the dic-
tatorship’s power and prevented it from unilaterally determining the
outcome of the October 5, 1988 plebiscite which triggered the transi-
tion to democracy in 1990. Contrary to the established view that dic-
tatorships stand above law and are structurally incapable of being
subject to institutional constraints, the dictatorship in Chile is a case
of an autocratic regime being bound by a constitution of its own
making. This case suggests that when power is founded upon a plural
body, institutional limits upon nondemocratic power can be viable,
forcing us to rethink a long tradition in the analysis of political power.
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Introduction

These findings are surprising and striking. The force of the standing
view cannot be underestimated: The opposition between dictatorship
and constitutionalism is perennial and undisputed. Dictatorships do not
use constitutions to limit their own powers, nor do they allow them-
selves to be bound by the provisions of any constitution. Regardless of
the many controversies — past and present — over the characterization,
explanation, and comparability of various historical authoritarianisms,
virtually all parties to these debates agree that rule free from legal or
constitutional restraint is a hallmark of dictatorial power. Nondemocra-
tic regimes are differentiated and classified along a number of dimen-
sions, such as the character of their ruling apparatuses, the scope of
their attempts to penetrate and administer social and economic activity,
their mobilizational or exclusionary nature, as well as whether they
emphasize ideology and/or racial politics." Nevertheless, despite the
plethora of denominations that follow - fascism, totalitarianism,
nazism, authoritarianism, post-totalitarianism, bureaucratic authori-
tarianism, dictatorship, to name only some — and the recurrent disputes
over the uniqueness of particular cases,? all of these regimes, as auto-
cratic forms of state, are unified by their exercise of power beyond any
limits of law or institutions.

Even beyond the comparative analysis of authoritarian regimes,
the irreconcilability of authoritarianism and legal-constitutional con-
straints is a truism within the theoretical literature. As the following
chapter shows, the origins of this perspective can be traced to the the-
ories of sovereignty developed by Thomas Hobbes and Jean Bodin in
the seventeenth century, and their views are echoed, though within a
different conceptual apparatus, in much of the contemporary literature
on institutions, particularly that focusing on credible commitments,
self-binding, and constitutionalism. Autocrats cannot be subject to

' Many of the distinctions drawn with these dimensions are owed to Juan Linz’s (1970,
1975) reconsideration of the totalitarian model in light of Franquist Spain.

? The “integration” of Nazi Germany into a comparative framework has been extreme-
ly troublesome, as the acrimonious Historikersteit demonstrated during the late
1980s in West Germany. In dispute was whether the crimes of the Third Reich could
be compared to the atrocities committed by other brutal dictatorships, in particular
Stalin’s terror, and whether such comparisons amounted to apologia by way of
relativization. Maier (1988) reviews the ethical, political, and historiographical back-
drop to this debate. For a recent entreaty calling for comparative analysis of
Nazi Germany with other cases, particularly Fascist Italy, from a perspective distinct
from that which sparked the Historian’s Dispute, see Mason (1993). Stalin and Hitler
have been set side by side in a recent comparative collection (Kershaw and Lewin
1997).



