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Preface

This book is a modified and updated version of my doctoral thesis submitted to
University College London (UCL) of University of London (UK), which awarded
me the PhD title in July 2007. The idea of this study came from my ambition to
theorize the effect of the international judiciary’s practice on international envir-
onmental law, to which my UCL supervisor Professor Philippe Sands deeply
committed as an advocate. This PhD study at UCL was enabled by generous
support of Osaka Gakuin University (where I currently teach), which allowed
me to stay in London during years 2000 and 2002 while giving me salary and a
scholarship. I extend special gratitude to this institution.

Although most part of this study was carried out at University of London since
the second millennium, the latter two sections (5.2 and 5.3) are originated in my
master and doctor study at Graduate School of Law, Kyoto University (Japan),
from 1989 to 1997. Therefore, this book is well said to be my half-life work. The
information is updated as far as possible based on that available as at 30 November
2009. Article numbering of the EC and EU Treaties is untouched notwithstanding
the Lisbon Treaty’s entry into force at 1 December 2009, since all the quoted legal
materials are those that had appeared before that date.

Many sections of this book have already been published in some journals.
Chronologically, they are: ‘Territorial Sovereignty and Transfrontier Pollution by
a Nuclear Accident (1)(2): A Legal Analysis of the Chernobyl’, Kyoto Law Review
131, no. 2 and 133, no. 2 (Faculty of Law, Kyoto University) 97 and 63 (1992 and
1993); ‘Some Reflections on the Relationship Between the Principle of Equitable
Utilization of International Watercourses and the Obligation Not to Cause Trans-
frontier Pollution Harm’, Asian Yearbook of International Law 9 (2000): 147,
‘Verification of *‘Soft’’ Nature of the Montreal Non-compliance Procedure: Eva-
luation through the Practice’, International Studies 12, no. 1 (Faculty of Interna-
tional Studies, Osaka Gakuin University) 1 (2001); ‘Toward Environmental
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Standard Setting as Conciliatory Law-Making: Lessons Learned from the ICJ
Maritime Delimitation Cases’, International Studies 13, no. 1 (2002): 1; ‘Setting
Environmental Standards for the Conservation of Marine Living Resources:
Through the Practice of the ICJ, the ITLOS and Arbitral Tribunals’, International
Studies 13, no. 1 (2002): 39; ‘Setting Environmental Standards for the Conserva-
tion of Marine Living Resources through the Practice of International Judiciary:
An Examination from the Perspectives of Arbitration v. Judicial Settlement and
Compromis Application v. Unilateral Application’, Non-State Actors and Interna-
tional Law 2 (2002): 141; Setting Minimum and Vague Environmental Standards
and More: The International Human Rights Judiciary’s Challenge to State Sover-
eignty’, International Studies, 18, no. 1 (2007): 33; ‘The ECJ’s ‘“Hard’’ Control
over Compliance with International Environmental Law: Its Procedural and Sub-
stantive Aspects’, International Community Law Review 11 (2009): 251.

Although there still remain a lot of points to be added, updated or refined, this
book is a certain milestone in my study life. I would be very happy if those who are
interested in international environmental law problems — especially academics,
practitioners and policy-makers — could find some useful information and insights
from this book.

Yasuhiro Shigeta
29 April 2010, Kyoto, Japan
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Foreword

Over the past two decades great strides have been made in the field of international
law relating to the protection of the environment. There are now a multitude of
treaties and other sources of obligation, and attention has increasingly turned to
issues of implementation and enforcement. In that regard, the role of international
courts and tribunals, as well as the judges who sit on these bodies, are likely to play
a significant role. We need to understand, in particular, what is the proper role of
these bodies in relation to three discrete but related areas: the setting of interna-
tional standards, the control of compliance with those standards, and the develop-
ment of the law.

It is a great credit to Dr Shigeta that he has dedicated himself to the ambitious
task of unpicking these important matters, in a way that is comprehensive, acces-
sible and thought-provoking. His work adds significantly to that of other distin-
guished commentators. Despite the enormity of the undertaking, and the great mass
of material through which he has travelled, he has not shied away from developing
a more general theory as to the role of the judiciary as an ‘international legal
guardian’.

Indeed, last week I sat in the Great Hall of Justice at the Peace Palace, in
The Hague, to hear International Court give its judgment in the dispute between
Argentina and Uruguay in the case concerning the Pulp Mills on the River
Uruguay. Listening to the Vice-President of the Court read the decision, which
was streamed on the web to a global audience, I found great benefit in recalling
Dr Shigeta’s framework for analysis. He has provided us with a valuable and
penetrating lens though which one might seek to gain an understanding of how
an international court perceives its role, and what an international court has — or
has not — done for the development and application of international environmental
law, as well as international law more generally.



Foreword

I commend Dr Shigeta for his great enterprise. It will undoubtedly be of
service to all who are interested in these areas, contributing in its own way to the
progressive development of our understanding of the law. He deserves a large
readership, and I have no doubt he will gain it.

Professor Philippe Sands QC
University College London and Matrix Chambers

30 April 2010
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