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Introduction

Lee Epstein*

In the study of judicial behaviour, ‘economics’ has multiple meanings. Many scholars view it
through a theoretical lens, arguing that economic studies operate under the assumption that the
judge is a ‘rational maximizer of his ends in life, his satisfactions—or ... his “self-interest™”.!
Others focus on whether the research employs the tools of econometrics. A third group might
claim that work exploring economics as a substantive matter—say, a paper on the effect of the
economy on judicial decisions—qualifies as an economic study of judging.

I limit articles in these two volumes to those falling into the first group—to studies proceeding
from the assumption of rationality, regardless of their methodological approach. This was not
a decision meant to deprecate the other two types but rather one of necessity. Because most
landmark studies of judicial behaviour fit into at least one of the three categories, including the
range of ‘economic’ work would have required many more than two volumes.?

Still, mine is not an especially limiting decision. In the first place, rational choice studies of
judicial behaviour vary in approach. Some are purely theoretical (whether focused on the
choices of individuals in isolation or on their behaviour in social groups); others are mostly
empirical; and yet a third set makes use of descriptive or historical data. Exemplars of all types
appear in these volumes; [ did not limit my selections to articles undertaking formal equilibrium
analysis.? Second, the targets of inquiry are multiple. Though many of the early studies focus
on U.S. federal judges (especially the Supreme Court), scholars are paying greater attention to
judiciaries in the U.S. states and abroad—and The Economics of Judicial Behaviour reflects
the growing interest in comparative analysis. Third, because rational choice accounts of the
judiciary are hardly the sole province of economists, the scholars themselves vary. Murphy’s
pioneering work in political science, Elements of Judicial Strategy,* portrayed U.S. Supreme
Court justices as strategic actors who seek to maximise their policy preferences. Likewise in
the 1990s, Eskridge, a law professor, developed an account of statutory interpretation in which
judges are more concerned with the preferences and likely actions of contemporaneous elected
actors than with the legislature that enacted the law.®> The articles in these volumes show off
this disciplinary diversity. Fifteen of the contributors are J.D.s; the other 71 hold a Ph.D. in
Business, Economics, History or Political Science.® (As an aside, bringing together these
literatures is, I hope, an important contribution in and of itself. Because of the number of
disciplines engaged in the study of judicial behaviour, the right hand does not always know
what the left hand is doing, even when they are writing on the same topics.)

Finally, the range of topics is impressive. All in all, these volumes cover six areas of
scholarship: (1) The Judge: Motivations, Careers and Performance; (2) Judicial Independence
and Dependence; (3) Opinions and Precedent; (4) Collegial Courts; (5) The Hierarchy of
Justice; and (6) Executives and Legislatures. Let me say a word or two about each.

As its name suggests, articles in the first area, which can be found in Volume I, Part I, explore
features of individual judges—especially their motivations. Political scientists, the first to
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systematically study judicial behaviour (though, in the beginning, not usually from an economic
perspective’), almost always assume that judges seek to etch their ideological values into law.?®
The studies here—written by law professors, economists, and even a judge—challenge this
assumption. They suggest that however useful ideology is for understanding judicial behaviour,
it is not the only motivation (it may not even be especially weighty for many judges). More
realistic conceptions contend that judges also seek to maximise their preferences over a set of
personal factors, such as job satisfaction, external satisfactions, leisure, salary/income, and
promotion. ® The articles in this part do more than flesh out each of these elements in the judge’s
personal utility function. They also provide such compelling evidence for their importance that
they pose a serious challenge to the extremely (un)realist(ic) conception of judicial behaviour
that generations of political scientists have assumed in their study of law and legal institutions.

Articles in Volume I, Part II, on Judicial Independence and Dependence, vary in their
concerns—and in their coverage. La Porta et al. is a cross-national study of 71 countries; '°
Klerman and Mahoney analyse time-series data drawn from eighteenth century England. ! But
their conclusions do not differ much. La Porta et al. find that courts with substantial
independence (measured in part by the length of tenure) and constitutional review power are
more likely to exhibit higher levels of economic freedom (as assessed by the security of property
rights, the number of legal procedures to start a business, the level of worker protection and
government ownership of banks). Klerman and Mahoney show that eighteenth century laws in
England providing greater job security to judges increased the value of financial assets.

Both studies thus unearth evidence of a strong link between judicial independence and
economic freedom or growth. Their results would seem to have implications for the U.S. states,
most of which attempt to foster some kind of judicial dependence by forcing their judges to
face the electorate to retain their jobs. The three studies focusing on the states do not directly
address this issue but they all show that elections affect judicial behaviour.!? Elected state judges
tend to rule in ways designed to please their constituents, for example by favouring in-state
plaintiffs over out-of-state corporations'? and the government over criminal defendants.'*

In the course of deciding cases, judges face countless choices, including, in many societies,
whether to join the majority or write separately and then how to craft their opinions. The articles
in Volume I, Part III (Opinions and Precedent) address these and other choices. My study with
Landes and Posner takes up the puzzle of why judges sometimes do not dissent when they
disagree with the majority.'® The basic argument is that dissents impose substantial collegiality
costs on the other judges on the panel by making them work harder (e.g., increasing the length
of majority opinions), while the benefits of dissenting (e.g., future citations) are few. Although
‘dissent aversion’ is stronger in the U.S. circuits than in the Supreme Court, there is some
evidence that it exists there too, especially in cases in which the ideological stakes are low, for
even in the high court dissents can be the source of workplace irritation. Hettinger, Lindquist
and Martinek'® consider dissents from a different angle, asking whether attitudinal (purely
ideological) or strategic accounts best explain the judge’s decision to join the majority or not.
(Their answer? Attitudinal approaches.)

Many of the other articles in this part focus not on dissents but on opinions of the court, and
consider how they make use of precedent and other traditional legal materials. In the formal
economics literature, there is a debate of long standing over the extent to which reputation- or
power-seeking judges ought to be followers (apply existing doctrine) or more avant-garde.
Levy contends that judges motivated by esteem should be less willing to follow precedent to
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show that they are more capable than their predecessors.!” Creating new precedents can also
generate citations and other accolades. Landes and Posner, on the other hand, note that if judges
do not sometimes follow existing doctrine, the ‘precedential value of [their] own decisions
would be reduced’.'® Of course, this could lead to rogue judges—those who feel free to
disregard all precedents in their quest for power (or policy). But on Landes and Posner’s account
appellate review keeps the system in check. Judges who are too innovative run the risk of seeing
their decisions overturned, which can harm their reputation.

Staton and Vanberg also analyse majority opinions but they are less concerned with adherence
to precedent than with exploring the question of why judges sometimes write vague opinions
when they could be more decisive.!” The answer they derive is interesting: assuming the costs
to implementers of deviating from a clear court decision are higher than the costs of deviating
from a vague decision (because non-compliance is easier to detect), then a court facing
‘friendly’ implementers will write clear opinions. Clarity increases pressure for—and so the
likelihood of—compliance. But when the probability of opposition from implementers is high,
clarity could be costly to the judges; if policymakers are determined to defy even a crystal clear
decision, they highlight the relative lack of judicial power. To soften anticipated resistance,
courts may be purposefully vague. Staton and Vanberg provide several examples, including the
U.S. Supreme Court’s decision in the school desegregation case known as Brown II?° and the
German Constitutional Court’s rulings in two important taxation cases.?! In both, the justices’
concerns about compliance and, ultimately, legitimacy, led the courts to be ambiguous about
the precise actions that would be consistent with their decision.

Volume II, Part I covers the literature on Collegial Courts, that is, the relations among judges
who serve on the same court. Several of the papers focus on so-called ‘panel’, ‘collegial’ or
‘peer’ effects, asking whether the case’s outcome (or a judge’s vote) would have been different
had a single judge, and not a panel, decided the case?>—and, if so, why? The foundational work
is Cross and Tiller’s ‘Judicial Partisanship and Obedience to Legal Doctrine’,2*> which argues
that the presence of a ‘whistleblower’ on the panel—a judge ‘whose policy preferences differ
from the majority’s and who will expose the majority’s manipulation or disregard of the
applicable legal doctrine’? to a higher court—can constrain his or her colleagues from behaving
in accord with their own preferences. Some studies find evidence of this phenomenon,? while
others offer different explanations for moderation among judges serving on an ideologically
mixed panel.?® ‘Dissent aversion’, as the Epstein, Landes and Posner article in Volume 1, Part
III explains, is an example of the latter.

Cross and Tiller’s study, and work following from it, focus on the U.S. courts of appeals,
where judges decide cases in panels of three (except in those cases heard en banc). Collegial
effects, though, are not limited to courts that sit in panels, as other articles in this part
demonstrate. Take Caldeira, Wright and Zorn’s justifiably famous analysis of case selection in
the Supreme Court.?” The authors show that justices are less likely to vote to grant certiorari
(agree to hear a case) when they think they will be on the losing side of the case if certiorari is
granted, even if they would like to reverse the decision below (sometimes called a ‘defensive
denial’). Caldeira et al. also supply evidence of ‘aggressive grants’: voting to hear a case when
the justice agrees with the lower court’s decision because he believes that the majority of the
other justices do too. Other studies in this part demonstrate that justices try to influence one
another through memoranda;?® and that group effects also play a role in the Chief Justice’s
assignment of the majority opinion.?” Lax and Cameron’s model, for example, yields a
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prediction that the Chief Justice will favour justices ‘who are more extreme ideologically’ than
himself in part because ‘more extreme writers must invest more heavily in judicial
craftsmanship, in order to hold the majority’.3°

In short, the Lax and Cameron study and the others in this part show that group or collegial
effects are hardly limited to panels on circuit courts. Whether voting on certiorari or the merits
of cases, bargaining or assigning opinions, the articles demonstrate that a justice’s choices
might have been different if the outcome depended only his vote and not of the votes of his
eight other colleagues.

The articles in Volume II, Part II, The Hierarchy of Justice, explore interactions between
higher and lower courts and so are related to those in Volume II, Part 1. The efficacy of
whistleblowing, for example, hinges on the ability of a higher court to reverse the decision of
a lower court.

Many of the articles in Volume II, Part II make use of principal-agent theory, which assumes
heterogeneous preferences among participants and focuses on methods of control or evasion.’!
In studies of judging, the main emphasis has been on how a hierarchically superior court can
extract conformity from a hierarchically subordinate contemporaneous court with different
preferences. More concretely, the typical starting point in these studies is that lower court judges
no less than higher court judges are interested in etching their values into law. But lower court
judges face a substantial constraint in their quest to do so—the possibility of sanctioning from
a higher court. To the extent that higher courts (or at least the U.S. Supreme Court) cannot hire,
fire, promote, demote, financially reward or penalise members of trial or intermediate courts,
the articles propose various mechanisms for keeping the lower courts honest, including strategic
auditing,* implicit tournaments among lower courts,> en banc review and, of course,
whistleblowing.?

Murphy’s paper, which ends this part, reverses the usual approach to lower-higher court
relations. While he recognises that the hierarchical structure imposes limits on lower courts
from tribunals above them, he suggests that the same structure can work the other way: lower-
court judges are fully capable of limiting the commands of higher courts by avoiding, or even
defying them—as many did with the U.S. Supreme Court’s desegregation decisions.*® Seen in
this way, the limitation imposed by the hierarchy of justice ‘comes full circle’: higher courts
‘must take into account the reaction of inferior judges and lower courts must attempt to divine
the counter-reaction’ of superior courts.’

Scholars have said the same of the relationship between courts and executives/legislatures.
According to the separation-of-power studies (amply represented in Volume II, Part III), judges
must attend to the preferences and likely actions of the government if they are to achieve their
goals.”® If they do not, they run the risk of retaliation from elected actors, thereby making it
difficult for judges to achieve policy goals, not to mention to develop or maintain some level
of institutional legitimacy.

Certainly this is true when the U.S. federal courts interpret statutes: Congress can override
their interpretations by enacting new law.*® But what of constitutional review? Although
Congress cannot pass legislation to overturn decisions reached by courts on constitutional
grounds,” it can take aim in other ways: withdrawing the court’s jurisdiction, eradicating
Judicial review, approving constitutional amendments to overturn decisions, slashing the court’s
budget, and impeaching judges.*! These threats, I hasten to note, are not merely theoretical.
Clark’s study identifies nearly 900 court-curbing proposals in the U.S. Congress between 1877
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and 2008.42 More to the point, his work, along with an article by Segal and his colleagues (also
in Volume II),*® demonstrates that when Congress threatens, the Supreme Court cowers,
exercising greater judicial self-restraint or reaching decisions closer to congressional
preferences.

These studies focus on the United States. Elsewhere, governments have taken even more
radical steps to tame their courts, as Helmke’s article on the Argentine judiciary points out:

In many parts of the developing world, judges face threats far greater than simply having their decisions
overturned. In such contexts, sanctions range from impeachment, removal, and court-packing to
criminal indictment, physical violence, and even death. Compared to American justices, who serve
an average of 16.3 years on the bench, in Argentina in the post-Perén period, the average length of
tenure has been a mere 5.6 years. Although judges stepped down for a variety of reasons throughout
each of the three governments, multiple resignations clustered at the end of both the military and the
first democratic government of Alfonsin suggest that incoming governments in Argentina routinely
get rid of their predecessors’ judges despite constitutional guarantees.*

Helmke demonstrates that Argentine judges respond to these potential threats by ‘strategically
defecting’, that is, by ruling against the existing regime once it begins to lose power.

While I have organised these volumes around the six topics, they are hardly mutually
exclusive as you can probably tell from even these brief descriptions. Consider the Cross and
Tiller study.® As I just noted, it started a burgeoning literature on panel effects, and so appears
in Volume II, Part I, on Collegial Courts. On the other hand, because the mechanism triggering
the effect is the lower court judges’ fear of reversal by a higher court, the paper implicates the
hierarchy of justice (Volume II, Part II). Then there is Ramseyer and Rasmussen’s study on
Japanese judges,* which suggests that the judges’ careers hinge on deference to the government.
This study would fit in Volume II, Part III, on the separation of powers, but I put it in Volume
I, Part I because it speaks to the judges’ interest in promotion and other careerist motivations.
McNollgast’s work provides an even more extreme example.*’ I could have located it with
work on legislatures and executives (Volume II, Part III) or even with studies on the judicial
hierarchy (Volume II, Part II), but it appears in Volume I, Part III because McNollgast’s ultimate
concern, it seems to me, is with doctrine: to understand how a high court can establish new
precedent or defend existing doctrine in the face of lower courts or elected branches that do
not share its preferences.

Cross and Tiller, Ramseyer and Ramussen, and McNollgast are seminal studies—those that
have become part of the foundational literature on judicial behaviour. The same holds for many
of the other articles in these volumes. But I have also included a sprinkling of more recent work
that I think could one day achieve landmark status. In making these choices, I scoured the
existing literature, checked syllabi for Ph.D. and law courses, and consulted with many experts
in the field. I am especially grateful to Charles M. Cameron, Tom S. Clark, William M. Landes,
Jeffrey R. Lax, Andrew D. Martin, Richard A. Posner, Kevin Quinn, Jeffrey A. Segal and Jeffrey
K. Staton. Of course, I recognise that no two scholars are likely to agree on a list of the leading
articles in their field. This fact alone absolves my experts, though not me, from any sins of
commission and omission.

One final note. Per the guidelines for this series, I was limited to article-length papers. This
is a reasonable restriction, but it is also unfortunate because more than a handful of books have
made important contributions to the economic analysis of judicial behaviour. Indeed, many
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scholars (especially political scientists) working in the field would identify the locus classicus
as Murphy’s Elements of Judicial Strategy,*® which I mentioned above. Given the opportunity,
I also probably would have excerpted chapters from Epstein and Knight’s The Choices Justices
Make;*® Helmke’s Courts Under Constraints;’® Ginsburg’s Judicial Review in New
Democracies;”' Hettinger, Lindquist and Martinek’s Judging on a Collegial Court;* Maltzman,
Spriggs and Wahlbeck’s Crafting the Law on the Supreme Court;>® Perry’s Deciding to
Decide;’* Posner’s How Judges Think;>* and Vanberg’s The Politics of Constitutional Review
in Germany.*S In some instances, I was able to include an article derived from a book (or vice
versa, a book following from an article)}—as with the Helmke study>’—but not always. And
for this I am sorry.

Notes

*  Lee Epstein (http://epstein.usc.edu) is the Provost Professor of Law and Political Science and the
Rader Family Trustee Chair in Law at the University of Southern California. She is grateful to the
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