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BUILDING AND CONSTRUCTION CONTRACTS

Scope of Topic: This article discusses private building and construction contracts,
as well as building and construction contracts generally, including their
formation, legality, modification, construction and effect, performance or
breach, assignment, discharge, and rescission; the remedies and procedure
for enforcing liability thereunder, and the measure and items of damages for
the breach thereof; subcontracts and subcontractors; the regulation of build-
ing and construction contractors’ business; and the tort liability of building

and construction contractors and subcontractors, both preceding and following
the completion of the work.

Treated elsewhere are matters distinctive to contracts for public building and con-
struction work (see DRAINS AND SEwWERs; HIGHWAYS, STREETS, AND BRIDGES;
PusLic Works aNp CoNTracTs); contractors’ bonds (see CoNTRACTORS’
Bonbps) ; contractors’ liability insurance (see INSURANCE) ; mechanics’ liens (see
Mecuanics’ Liens) ; building laws and building permits (see BuUILDINGS) ;
architects (see 5 Am Jur 2d, ArcHitecTs) and independent contractors (see
InpEPENDENT CoNTRACTORS) generally; and the liability of building and con-

struction contractors for injuries to their own employees (see MASTER AND
SERVANT; WORKMEN’S COMPENSATION).

+ Table of Parallel References see p vii. +

L IN(g}gElN;E)RAL; FORMATION, REQUISITES, AND MODIFICATION
II. CONSTRUCTION AND EFFECT
A. IN GEnEraL (§§ 8-17)
B. CompEnsaTiON (§§ 18-25)
C. Luewrry oF Parties To ConTtrACT, IN GENERAL (§§ 26-29)
III. PERFORMANCE OR BREACH
A. In GeNeraL; ApPrOVAL OF PErForMANCE (§§ 30-40)
B. SussTANTIAL PERFORMANCE (§§ 41-43)
C. ParTIAL PErRFORMANCE (§§ 44-46)
D. Deray 1N PerrorMANCE (§§ 47-54)
E. Waver (§§ 55-60)
[13 Am Jur 2d]—1
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III.—Continued
F. Excuses For NoNPERFORMANCE (§§ 61-71)
G. Breacu as Cause oF AcrioN (§§ 72-75)
H. Damaces (§§ 76-86)

IV. ASSIGNMENT OF.CONTRACT OR PROCEEDS
A. AssicnmeNT oF ConTtract (§§ 87, 88)
B. AssicNMENT oF Proceeps or ConTtracTs (§§ 89-95)

V. DISCHARGE OR RESCISSION
A. In GeneraL (§§ 96-100)
B. Grounps ror Rescission (§§ 101-107)
VI. REMEDIES AND PROCEDURE IN ACTIONS INVOLVING CON-
TRACTS
A. In Generar; Remepies (§§ 108-114)
B. Preapinc (§§ 115-119)
C. EvipEnce (§§ 120-126)
D. TriaL anDp JupeMENT (§§ 127-129)

VII. REGULATION OF CONTRACTOR’S BUSINESS (§§ 130, 131)

VIII. TORT LIABILITY OF CONTRACTORS AND SUBCONTRACTORS
A. In Generar; During Course orF ConstructioN (§§ 132-137)
B. Arrer CompLETION OF WoRrk (§§ 138-140)
C. INpEMNITY Provisions: BrReacH oF CONTRACT OBLIGATION TO PROCURE
Insurance (§§ 141-143)
D. EvibEnce (§§ 144-146)

L H‘_XrGENERAL; FORMATION, REQUISITES, AND MODIFICA-
ION

. Formation and requisites, generally

. Legality, generally

. Statute of frauds; signatures

. Modification

. Consideration for promise of additional payment to complete contract
. — Effect of unforeseen difficulties in performance

. — Promise by owner to subcontractor

)
N OB OON -

II. CONSTRUCTION AND EFFECT

A. In GENERAL

8. Generally

9. Meaning of words or terms used

0. — Particular words or terms

1. — “Workmanlike manner,” or similar term

2. Construction of contract together with plans and specifications
3. Consideration of bond in interpreting contract

4. Entire or severable contracts

§ 15. — Contract providing for instalment or progress payments

§ 16. Conditions; dependent or independent stipulations

§ 17. Construction of provision permitting alterations or modifications
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B. CoMPENSATION

1. IN GENERAL

§ 18. Generally

§ 19. For extra work

§ 20. Under “cost plus” contract

§ 21. Provisions for retention of part of compensation until completion

2. StrpuLATION THAT ALl ALTERATIONS OR Extras Must Be
ORDERED IN WRITING
§ 22. Generally
§ 23. What constitutes written order
§ 24. Avoidance of stipulation—by parties
§ 25. — By other persons

C. LuasiLiry oF PartiEs To CoNTrACT, IN GENERAL

§ 26. Generally
§ 27. Of contractor

§ 28. — Effect of defects in, or insufficiency of, plans and specifications
§ 29. Of owner

III. PERFORMANCE OR BREACH

A. IN GENERAL; APPROVAL OF PERFORMANCE
1. IN GENERAL

o
(]
(=]

. Performance to owner’s satisfaction

. Approval of lending agency; compliance with plans or standards of federal
administrative agency

o
w0
—

2. ApPROVAL BY, OR CERTIFICATE OF, ARCHITECT OR ENGINEER
. Generally
. Liability of architect or engineer for improper issuance of certificate
. Conclusiveness of certificate or decision
. — Patent or latent defects
. — Decision beyond authority of architect or engineer; construction of con-
tract
. As condition precedent to recovery
. Requisites and validity
. Impeachment of certificate or decision
. Excuses for, or waiver of, nonproduction of certificate
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B. SUBSTANTIAL PERFORMANCE

1. Generally

4
§ 42. Necessity of good faith; wilful or deliberate failure to perform
43. What constitutes substantial performance

C. PArRTIAL PERFORMANCE

. Generally
. Prevention or hindrance by other party
. Completion of building by owner

FEES

D. DeLAY IN PERFORMANCE

§ 47. Generally

§ 48. Delay caused by owner or contractee, or by persons for whom he is
responsible

§49. — As allowing additional time for completion
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§ 50. — As allowing contractor to recover damages from other party
§ 51. Delay attributable to both parties
§ 52. Provisions against liability of party for delay; “no damage” clause
§ 53. Waiver of rights arising from delay
§ 54. Excuses for delay

E. WArver
§ 55. Generally; latent defects
§ 56. By use of possession of building erected by contractor
§ 57. By use of building repaired or altered by contractor
§ 58. Effect of payment
§ 59. — Partial payment
§ 60. Waiver of fraud

F. Excuses FOoR NONPERFORMANCE

1. In GENERAL

§ 61. Generally; acts of God
§ 62. Withholding payment of amount due
§ 63. Death of party
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§ 73.
§ 74.
§ 75.
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2. DEsTRUCTION OF OR DAMAGE TO SUBJECT MATTER
. Under contract to erect and complete entire structure

. — Effect of provision for payment of price in instalments
. — Effect of contractor’s refusal to rebuild

. Under contract to do certain parts of work

. Under contract to repair or add to existing structure
. Under contract to instal machinery or fixtures in building

. Agreements fixing responsibility for loss

. Effect of insurance or contract provision therefor

G. BreacH As CAuse or AcCTION

. Generally

Anticipatory breach

— Performance after repudiation

Waiver of breach; continuation of, or demand for, performance after breach

H. DAMAGES

1. IN GENERAL; AcTUAL DAMAGELS
. Generally

. Failure to commence construction

. Failure to complete work; wrongful termination of contract by owner

. Damages for defects or omissions in performance, generally

. Recovery where contract has been substantially performed

. Recovery in case of wilful or intentional breach by contractor
. Recovery where subject matter is destroyed
. Interest as damages

2. STipULATED DAMAGES
. Generally

§ 85. Character as liquidated damages or penalty
§ 86. Stipulation for damages for failure to complete work by specified time



