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Note to the Reader

Many books on the market already provide legal practitioners with theoretical
sources regarding distribution agreements.

Nevertheless, practitioners are always looking forward to having access to
practical support while drafting international distribution agreements.

1. Concept

Accordingly, the purpose of this book is to provide the reader with a practical tool
containing:

— relevant case law on issues with financial consequences which appear to be
generally issues from which disputes arise, and

— examples of clauses illustrating the above and useful while drafting inter-
national distribution agreements. The proposed clauses are given for infor-
mation purposes and shall in all events be subject to review by local counsel
in order to adapt to the specific case.

2. Agreements covered

The following international distribution agreements shall be covered:

— agency;
— exclusive distribution;
— franchising,.

3. Geographical coverage
The list of the participating countries in this edition, was determined in light of the

world report of foreign direct investments edited by the United Nations Conference
on Trade and Developments.
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LAST MINUTE

Since June 1st, 2010 a new European Union regulation regarding certain distribu-
tion arrangements and other vertical restrictions entered into force (EU Regulation
N° 330/2010) which is summarized hereafter.

1) Franchising agreements

Franchising agreements have been regulated on the European Union level, over the
past decades years, by different sets of rules:

— EEC Regulation N° 4087/1988 of November 30th, 1988 to categories of
franchise agreements on the application of the article 85§ 1 of the EC Treaty
until 2000;

— EC Regulation N° 2790/1999 of the application of the article 81§ 1 of the
EC Treaty to categories of vertical agreements applicable until May 31st,
2010;

— EU Regulation N° 330/2010, dated April 20th, 2010, block exempting,
under Article 101(3) of the Treaty on the Functioning of the European
Union, certain distribution arrangements and other vertical restrictions,
among which franchising agreements. Regulation N° 330/2010 entered
into force on June 1st, 2010 and shall expire on May 31st, 2022.

The prohibition laid down in Article 101(1) of the Treaty shall not apply during the
period from June 1st, 2010 to May 31st, 2011 in respect of agreements already in
force on May 31st, 2010 which do not satisfy the conditions for exemption
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provided for in this Regulation but which, on May 31st, 2010, satisfied the con-
ditions for exemption provided for in Regulation (EC) N° 2790/1999.

Pursuant to new Regulation 330/2010, manufacturers cannot have a market
share in excess of 30% in order to benefit from the block exemption. Moreover,
manufacturer’s distribution or supply agreements must not contain any so-called
“hardcore restrictions of competition”, such as, e.g., (i) price-fixing or (ii) re-
creating barriers to the EU single market.

The new provisions set out by Regulation 330/2010 introduce the same 30%
market share threshold for manufacturers and distributors for the purposes of tak-
ing into consideration the fact that some buyers may also have market power, with
potentially negative consequences on competition. Said change is perceived, by the
EU the Commission, as being positive for small and medium-sized enterprises
(“petites et moyennes entreprises”), which could otherwise be excluded from
the distribution market.

Distribution agreements entered into between companies with a share higher
than 30% of the relevant market are, in principle, subject to the prohibition set out
by Article 101 § 3 TFEU and are thus illegal, save as if such agreements can be
exempted, individually, pursuant to Article 101 § 3 TFEU.

The following issues are interesting regarding franchising agreements:

1) Requirements for know-how have changed: whereas pursuant to Regulation
2790/1999 know-how was indispensable for the purposes of setting up a franchise
agreement, pursuant to Regulation 330/2010 know-how must know only be sig-
nificant and useful for the use, sale or resale of the contract goods or services.

As a consequence, it may be expected that more franchisors will fall more
clearly into the new Regulation provisions;

2) Market share: in order to take into account that some buyers may also have
market power with potentially negative effects on competition, the Regulation
330/2010 provides that the “safe harbor” threshold of 30% will apply to both
(i) the market share of the franchisor and (ii) the market share of the franchisee.

— The market share of the franchisor shall be calculated on the basis of market
sales value data, and

— the market share of the franchisee shall be calculated on the basis of market
purchase value data.

3) Internet: Regulation 330/2010 (and accompanying Vertical Guidelines), take
into account the development of the Internet as a force for online sales and for
cross-border commerce. Every franchisee shall be free to use Internet for adver-
tising or selling products, but the franchisor may require its distributors, for the
purposes thereof, to have one or more brick and mortars shops as a condition of
becoming a member of its network. Manufacturers may also require distributors to
submit any online sales outlets to equivalent quality requirements or make at least a
minimum quantity of sales offline;
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4) Resale price maintenance remains classified as a “hardcore” restriction.
Nevertheless, pursuant to Regulation 330/2010, exceptionally, this resale price
maintenance may be exempted from the article 101§ 1 of Treaty on the Functioning
of the European Union':

e. g.:
— when a supplier introduces a new brand or a new product.

— It may also be necessary to organize in a franchise system a coordinated
short term low price campaign (paragraph 225 of the Vertical Guidelines).

As opposed to EU Directives, EU Regulations take direct effect on EU state
members. As a consequence, EU Regulation 330/2010 is applicable to franchising
agreements executed in France.

The European Commission issued Guidelines for the purposes of interpreting
the above regulations. The current Guideline in force is the 2010 edition?.

1. The treaty on the Functioning of the European UE has been ratified the November 13th, 2009 and
has come into force the December 1st, 2009
2. Guidelines on Vertical Restraints, Official Journal C 130, 19.05.2010, p. 1
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Themes

Commercial Agency Agreement Themes
General Preliminary Note

1. The purpose of this manuscript is to provide the reader with a practical
tool when drafting distribution agreements. As consequence, the current
manuscript does not aim to cover all the issues when drafting and negotiating
a commercial agency, franchising, or concession agreement, but only to deal
with a selection of potential sensitive themes. In the event a major topic is not
covered in one of the following themes, please let us know by email which
themes you consider should be added.

2. For each theme, please provide us with:

— specific applicable law;
— major current case law;
— a drafted clause you suggest.

I. Introduction
1. The general legal provision applicable to said contract
2. The eventual administrative formalities to be fulfilled by the agent:
does your legislation require registration obligations with a given
authority or any other specific formality for the purposes of conducting
its business (e.g., registration with the court?)
3. The eventual existing professional bodies: federations, etc.

II. Purpose: Agent’s Status — Subagents
1. Purpose
2. Independence



