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FOREWORD

Although the law of zoning and planning has been relatively stable in the 16
years since the prior volume of Am Jur 2d dealing with Zoning and Planning
was published, the number of cases involving this topic has increased dramati-
cally, mandating that this subject now occupy an entire volume. In particular,
coverage related to the regulation of uses of property has been significantly
expanded, with additional coverage being given to commercial and industrial
uses, recreational uses, agricultural uses, educational and religious uses, and
home occupations. Coverage has also been greatly expanded as regards
administrative relief from zoning regulations, particularly variances and special
permits, and with respect to municipal and regional planning boards and
commissions. One area of the law of zoning in which there have been
significant changes, and which has resulted in substantial updating and expan-
sion, involves the validity of regulations and ordinances enacted for the
purpose of maintaining the aesthetic value of a city or neighborhood. Simi-
larly, the article contains expanded and updated coverage of the development
of the law of exclusionary zoning, whereby a community attempts, through its
zoning laws, to exclude low income individuals.

The article has been enhanced by the inclusion of Observations, Cautions,
Practice guides, Checklists, Reminders, and the like, providing detailed advice
and procedures, as well as Research References to such practice works as Am
Jur Proof of Facts, Am Jur Legal Forms 2d, Am Jur Pleading and Practice
Forms (Rev), and Am Jur Trials. In addition, references are made in the text
to Anderson, Law of Zoning 3d.

A Table of Statutes and Rules Cited, a Table of Parallel References, and
an Index covering the topic will be found in this volume.
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ZONING AND PLANNING
by
Francis M. Dougherty, J.D., Glenn A. Guarino, J.D., David B. Harrison, J.D.

Scope of topic: This article discusses the nature of, and the differences between zoning
and planning; state and municipal zoning power and the distribution of that power
between state and municipal governments; zoning and planning boards, commis-
sions, and officials; the mode of enacting, amending, or repealing zoning ordi-
nances; the validity, purposes, or objectives, construction, effect, and enforcement
or administration of zoning ordinances and regulations; comprehensive or master
plans; zoning maps, districts, and boundary lines; structural and lot-area regula-
tions; regulation of uses and accessory uses of property, including residential uses,
commercial and industrial uses, agricultural uses, home occupations, government
uses, educational uses, religious uses, health care uses, and recreational uses; the
establishment, continuation, or extension of nonconforming uses or uses estab-
lished under illegal permits; planned unit schemes such as lplanned unit develop-
ments, cluster zoning, and floating zones; subdivision controls; administrative relief
from zoning ordinances or regulations by means of variances and special permits;
and judicial review of zoning regulations.

Federal aspects: Discussed in this article are federal statutes which require the
establisﬁment by state governors of agencies that will develop areawide land use
plans for the control of sources of water pollution discharge; which authorize
grants or the use of federal funds for the development of land and water resources
management programs for coastal zones, for community planning, and for the
coordination of intergovernmental urban planning activities; which encourage or
require coordinating the programs of federal agencies with state, regional, and
local planning and zoning; and which require environmental impact statements for
certain development. (see “Federal Legislation,” infra for USCS citations.)

Treated elsewhere:
Animals, govemment regulation of locations for keeping, see 4 Am Jur 2d, Animals

§§ 21,2

Auction sales, government regulation of locations of, see 7 Am Jur 2d, Auctions and
Auctioneers § 5

Airports, zoning regulations limiting height of structures or objects near, see 8 Am
Jur 2d, Aviation §§ 58, 59

Building regulations and codes, generally, see 13 Am Jur 2d, Buildings
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Cemeteries, government regulation of location of, see 14 Am Jur 2d, Cemetaries
§§9-11

Racial segregation in residential areas, zoning ordinances designed to effect, see 15
Am Jur 2d, Civil Rights § 253

Restrictive covenants in deeds, see 20 Am Jur 2d, Covenants, Conditions, and
Restrictions §§ 165 et seq.

Declaratory judgment actions with respect to zoning regulations, see 22A Am Jur 2d,
Declaratory Judgments §§ 81-84

Dedication of land for public use, and abandonment of dedicated lands, generally,
see 23 Am Jur 2d, Dedication

Compensation in eminent domain cases, effect of zoning regulations upon, see 27
Am Jur 2d Eminent Domain §§ 277, 442

Urban redevelopment, see 40 Am Jur 2d, Housing and Urban Redevelopment

Intoxicating liquors, government regulation of locations of sale, see 45 Am Jur 2d,
Intoxicating Liquors §§ 138 et seq.

Restrictive covenants in leases, see 49 Am Jur 2d, Landlord and Tenant §§ 238 et
seq.

Laundries, dyeing, and drycleaning establishments, zoning regulation of, see 50 Am
Jur 2d, Laundries, Dyers, and Drycleaners §§ 10, 11, 18

Nuisances, generally, see 58 Am Jur 2d, Nuisances

Party walls, zoning restrictions with respect to, see 59A Am Jur 2d, Party Walls § 23

Environmental impact, requirement that state or local agency assess before granting
application for zoning or rezoning, see 61A Am Jur 2d Pollution Control § 49

Research References

Text References:
Anderson, American Law of Zoning 3d

Annotation References:

ALR Digests: Municipal Corporations § 53; Zoning and Land Controls

Index to Annotations: Administrative Law; Aesthetic Considerations; Agriculture;
Amendment; Boundaries; Building Permit; Delegation of Powers; Exemptions and
Exclusions; Frontage; Funerals and Funeral Directors; Garages and Service Sta-
tions; Hospitals; Hotels and Motels; Junkdealers and ]]unkyards; Mandamus; Mobile
Homes, Trailer Parks, and Tourist Camps; Multiple Dwellings; Nonconforming
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I. INTRODUCTION

Generally
Zoning defined
Planning defined
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II. SOURCES AND DISTRIBUTION OF POWER TO ZONE

A. IN GENERAL

Nature and source of the power to zone
Federal participation in land use control
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B. STATE ZONING POWER

Generally

Control of major development
Ecological considerations
Guide%ilnes for local regulation

C. MunicIPAL ZONING POWER

§ 10. Generally; constitutional home rule powers
§ 11. Municipal charters
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§ 39.
§ 40.
§41.
§ 42.
§ 43.
§ 44.
§ 45.
§ 46.
§47.
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State enabling acts, generally

—Authority of state to delegate zoning power
—The Standard State Zoning Enabling Act
Effect of general grant of police power
Delegation of zoning power by municipality

III. MUNICIPAL AND REGIONAL PLANNING

A. MunicipaL PLANNING

1. IN GENERAL

Generally

Validity of comprehensive plan

Preparation of comprehensive plan
Adoption of comprehensive plan
Amendment of comprehensive plan

Legal effect of adopting comprehensive plan

2. PLANNING AGENCIES OR COMMISSIONS
a. IN GENERAL

Creation and abolition of planning commission
Qualifications and compensation of members
Disqualification for conflict of interest and bias
Removal of commission members

Staff of planning board

b. POwERS AND DUTIES

Generally

Enactment of rules

Amendments to zoning ordinance
Special permits and exceptions

Review of site plans

Review of board or commission decisions

B. METROPOLITAN AND REGIONAL PLANNING

Generally

Membership of boards or commissions; qualifications; terms of office
Powers and duties of board or commission, generally

Review of municipal planning and zoning decisions

IV. VALIDITY OF ZONING ORDINANCES; GENERALLY

A. IN GENERAL

Police power

Standing to challenge validity

Validity of regulation as applied

Partial invalidity

Due process concerns; arbitrary, capricious, and reasonable standard
Taking of property without just compensation

—What renders zoning ordinance confiscatory

Discrimination; equal protection of the laws

Contract zoning

—Statutory authority
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§ 91.
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B. PRESUMPTIONS AND BURDEN OF PROOF

Presumption of constitutionality

Modification of presumption

—Effect of presence or absence of comprehensive plan
Burden of proof, generally

Shifting of burden of proof

—Exclusionary zoning

Degree of proof

Fairly debatable rule

Quality of proof

C. CRITERIA FOR DETERMINING VALIDITY

Balancing of public and private interests

Wisdom of zoning

Motive of members of authority approving zoning ordinance
Highest and best use of property

Reduction in value of land

Physical characteristics of property

Character of neighborhood; incompatible adjacent uses
Classification of adjacent land

Traffic conditions on adjacent streets

Prevention of future development along path of existing use
Existing market or demand for real estate

Self-created hardship

Acquiescence

V. LAWFULNESS OF ZONING FOR PARTICULAR PURPOSES

A. GENERAL WELFARE: HEALTH, SAFETY, AND MORALS

Generally

Morals

Adequate light and air

Adequate recreation

Trafhic control

Securing safety from fire, panic, and other dangers
Protection of property values

Preservation of character of neighborhood
Insuring provision of adequate governmental services; generally
—Water and other utilities

—Education

Regulation of competition

—Antitrust liability

Zoning to increase or maintain tax revenues
Minimization of condemnation costs

Conservation of natural resources

Comfort and tranquility

B. GRowTH CONTROLS

Generally

Balancing test

Prevention of development; slow growth
Urban growth boundaries

Acquisition of development easements



