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THE WTO DISPUTE SETTLEMENT REPORTS

The Dispute Settlement Reports of the World Trade Organization (the "WTO")
include panel and Appellate Body reports, as well as arbitration awards, in dis-
putes concerning the rights and obligations of WTO Members under the provi-
sions of the Marrakesh Agreement Establishing the World Trade Organization.
The Dispute Settlement Reports are available in English. Volumes comprising
one or more complete cases contain a cumulative list of published disputes. The
cumulative list for cases that cover more than one volume is to be found in the
first volume for that case.
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Report of the Panel

l. The United States submits below responses to the Panel's questions di-
rected at either both parties or the United States alone. Before turning to those
questions, the United States notes that important new data has become available
since the meeting with the Panel providing even further support for the U.S. ar-
guments that marketing loan and counter-cyclical payments do not "numb" the
planting decisions of the U.S. farmers. As the Panel may recall, in the meeting
with the Panel, the United States submitted the recently-issued survey of MY
2007 upland cotton planting intentions, showing that U.S. producers intended to
pull back on their upland cotton plantings in MY 2007 by approximately 14 per-
cent in response to such factors as the relatively more attractive prices for corn
and the poor performance of U.S. exports since August 2006 (at which time the
Step 2 program was eliminated). This evidence clearly contradicted Brazil's
claims that U.S. farmers do not respond to market signals and continue to plant
upland cotton in situations where — without marketing loan and counter-cyclical
payments — they would not do so.

2. Brazil has attempted to dismiss this evidence asserting that "[i]f market-
ing loan and CCP subsidies did not exist, and if U.S. cotton farmers would have
to react to market price signals, far more than 14 percent of cotton acreage pre-
dicted by the NCC would switch to substitute crops."' Brazil has not substanti-
ated that assertion, nor explained how a projected 14 percent year-over-year de-
cline in planted acreage is consistent with the proposition that U.S. cotton farm-
ers' planting decisions are numbed and do not react to market signals. Moreover,
recent data published by USDA show that, in fact, "far more than 14 percent of
cotton acreage" is projected to switch to other crops in the upcoming crop year.
According to the "Prospective Plantings" report published by the National Agri-
cultural Statistics Service ("NASS") based on surveys conducted by USDA in
the first two weeks of March from a sample of more than 86,000 farm operators
across the United States, "upland cotton acreage is expected to total 11.9 million,
down 21 percent from last year and the lowest since 1989."" The magnitude of
the acreage shift is even more remarkable when one considers regional re-
sponses. According to the NASS report, "due to the increased demand and
higher prices of crops used for bio-fuels." acreage is expected to decline dra-
matically in every single area in which upland cotton is grown. These shifts are
so substantial that, in many cases, planted acreage is at historically low levels;
levels lower than they were in years well before either the marketing loan or
counter-cyclical payments came into effect’:

. Upland growers in the Delta States (Arkansas, Louisiana, Missis-
sippi, Missouri, and Tennessee) are expecting the largest decrease
in acreage. Producers intend to plant 2.91 million acres, a 31 per-
cent decrease from the previous year.

Oral Statement of Brazil, para. 73.
NASS Prospective Plantings Report, p. 1 (March 30, 2007) (Exhibit US-140).
See NASS Prospective Plantings Report, pp. 28-29 (March 30, 2007) (Exhibit US-140).
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. Farmers in Mississippi expect to plant 740,000 acres, 40 percent
less than last year and the lowest acreage since 1983.

. In Louisiana producers intend to plant 380,000 acres, the lowest
since 1975.

° In the Southeastern States (Alabama, Florida, Georgia, North

Carolina, South Carolina, and Virginia) growers intend to plant
2.55 million acres, a decrease of 24 percent from last year.

. The planted area in North Carolina is expected to decline 570,000
acres, 34 percent less than 2006.

. Producers in Texas, Oklahoma, Kansas, and New Mexico intend
to plant 6.01 million acres, a 13 percent decrease from last year.

o Texas producers expect to plant 5.70 million acres, down 700,000
acres from last year.

. Upland planted acreage in California and Arizona is expected to
total 390,000 acres, down 18 percent from last year.

. California producers intend to plant 210,000 acres, the lowest
since USDA began tracking upland cotton acreage intentions in
1941.

3. In other words, there is no longer any question of "if U.S. cotton farmers

would have to react to market price signals." The evidence proves definitively
that, even under Brazil's arguments, U.S. cotton farmers do react to market price
signals and other planting and production signals (such as considerations of
weather, pests, and good agronomic practices). This is a matter of fact. And no
amount of econometric gymnastics performed by Brazil for purposes of this pro-
ceeding — which appears, increasingly, to be the main evidentiary basis for its
claims — detracts from it.

4. As a large number of the Panel's questions deal with the question of the
effect of marketing loan and counter-cyclical payments on plantings, production
and exports, the above data are particularly important in reviewing the U.S. and
Brazilian responses.

A. SCOPE OF THIS PROCEEDING

Questions to both parties

44. The European Communities argues in respect of the preliminary
objection raised by the United States regarding the claims of
Brazil relating to export credit guarantees for pig meat and poul-
try meat under the GSM 102 programme that "the important is-
sue is the nexus or the degree of interrelatedness or interdepend-
ence between different elements of the measure." (Oral State-
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Report of the Panel

ment of the European Communities, para. 6) The European
Communities submits in this regard that:

"the Panel should examine the original measure at
issue and the 'measures taken to comply,’ and, with
particular reference to the 'elements of the meas-
ure' that the United States argues are outside the
Panel's terms of reference, enquire into the extent
to which these are interrelated or interdependent
with measures or 'elements of measures' that the
United States accepts are within the Panel's terms
of reference." (Oral Statement of the European
Communities, para. 11)

Do the parties agree with the approach suggested by the Euro-
pean Communities and with the considerations in paragraph 13
of the Oral Statement of the European Communities?

1. The United States does not agree with the approach suggested by the
European Communities. Nor does the United States agree that the "factors"
listed in paragraphs 13 of the EC Oral Statement support expanding the scope of
this proceeding to include GSM 102 export credit guarantees provided for ex-
ports of pig meat and poultry meat.

2. The scope of matters that are properly reviewed in an Article 21.5 pro-
ceeding are established by Article 21.5 of the DSU. That Article provides that:

Where there is disagreement as to the existence or consistency
with a covered agreement of measures taken to comply with the
recommendations and rulings such dispute shall be decided
through recourse to these dispute settlement procedures. . . .

3. Two things about this language indicate the proper approach to determin-
ing the measures that are properly within the scope of an Article 21.5 proceed-
ing:
° First, the text provides for dispute settlement procedures for the
resolution of disagreements regarding "measures taken to comply
with the recommendations and rulings [of the DSB]."

. And, second, the text does not provide for "measures taken to
comply with the recommendations and rulings" of the DSB and
any other "interrelated"” or "interdependent” measures.

4. By the terms of Article 21.5, the touchstone for determining what is a
"measure taken to comply" is the recommendations and rulings of the DSB. It is
these recommendations and rulings that — necessarily and logically — drive what
measures are taken to comply and, thus, what measures are properly the subject
of a "compliance" proceeding under Article 21.5 of the DSU. Considerations of
"interrelatedness" or "interdependence" may be implicated in resolving as a fac-
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tual matter what the measure taken to comply is in a particular dispute. However,
the "interrelatedness" or "interdependence" that is relevant in that context is be-
tween elements of the new measure taken to comply (e.g., EC — Bed Linen
(21.5))* or multiple new measures that may not all be declared by a responding
Member as being taken to comply with the DSB's recommendations and rulings
but nonetheless are properly deemed measures taken to comply given the par-
ticular recommendations and rulings in the original proceeding and the facts of
the dispute (e.g., Softwood Lumber (21.5), Australia Leather 11 (21.5), and Aus-
tralia — Salmon (21.5)).°

S: Moreover, it is not "interrelatedness" or "interdependence" in the abstract
that is important but, rather, such a connection vis-a-vis the DSB's recommenda-
tions and rulings. Thus, if the DSB's recommendations and rulings distinguish
between different elements of a measure or different measures then that distinc-
tion is determinative for purposes of the compliance proceeding as well. There is
no fresh test of "interrelatedness" or "interdependence" applied under Article
21.5 of the DSU such as the one the European Communities now espouses that
would allow any measure deemed to be "interrelated" or "interdependent" with a
measure taken to comply to be swept into the scope of a compliance proceeding.

6. In the present dispute, the DSB's recommendations and rulings clearly
distinguish "export credit guarantees under the GSM 102, GSM 103 and SCGP
export credit guarantee programmes . . . in respect of exports of upland cotton
and other unscheduled agricultural products supported under the programmes,
and in respect of one scheduled product (rice)"® from other export credit guaran-
tees under those programs. This is because the original panel found that Brazil

Y In EC — Bed Linen (21.5) a question raised was whether all elements of the new dumping rede-

termination on imports from India should be considered part of one indivisible measure such that
even those elements that had not changed since the original proceeding and had not been subject to
any recommendations and rulings therein should be subject to renewed challenge in the Article 21.5
proceeding. The Appellate Body explained that:

we are of the view that the investigating authorities of the European Communities

were not required to change the determination as it related to the "effects of other

factors" in this particular dispute. Moreover, we do not see why that part of the re-

determination that merely incorporates elements of the original determination on

"other factors" would constitute an inseparable element of a measure taken to com-

ply with the DSB rulings in the original dispute. Indeed, the investigating authori-

ties of the European Communities were able to treat this element separately. There-

fore, we do not agree with India that the redetermination can only be considered "as

a whole new measure."

EC — Bed Linen (AB), para. 86.

The Australia — Salmon (21.5), Australia — Leather (21.5), and U.S. — Softwood Lumber 1V
21.5) disputes all dealt with situations in which two new measures were taken close in time — one
that was declared to achieve compliance — and another that the complaining party alleged "undid" the
compliance achieve by the first. In those disputes, the panels assessed the connectedness of the new
measures to determine whether they should both be considered "measures taken to comply" such that
compliance is examined by reference to both.
®  Upland Cotton (Panel), para. 8.1(d) (emphasis added).
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