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PREFACE

With the creation of international criminal tribunals, such as the one in Nuremberg
after the Second World War, and more recently the International Tribunals for the
former Yugoslavia and Rwanda. international criminal law has become a rapidly
developing part of the law.

Since Nuremberg, especially in relation to crimes against humanity, genocide and
war crimes, the focus has been on individuals, instead of states. Such crimes are
very rarely committed by single individuals, however, but mostly by organizations,
or groups of cooperating persons. For a just determination of their guilt and
responsibility, a fair assessment of the mutual relationships and cooperation forms
of those individuals, is indispensable. The present book provides the framework for
that assessment. It gives guidance to practitioners, and to scholars as well, on how to
understand and to apply international criminal law concepts such as ‘common
purpose’, “superior responsibility’, duress and the defence of superior orders. It does
so by bringing to light the roots of those new concepts, which are hidden not only in
earlier phases of development of the international criminal law, but also in the
domestic laws of various states.

The principles of individual criminal liability under international criminal law have
ancestors both in common law systems and in civil law systems. By analyzing their
pedigrees in an intelligent and accessible way, Dr. Van Sliedregt has made those
principles clear for lawyers educated in either of those two very different legal
cultures.

The time of publication of this study could not have better been chosen. In this very
year 2003, the International Criminal Court is being established, its Statute having
come in force in July 2002. The book is not only an important tool for the ICC,
however, but also for prosecutors, defence lawyers and judges who will be engaged
in war crimes trials and the like on the domestic level. The jurisdiction of the ICC is
only subsidiary; under Article 17 of its Statute, the primary jurisdiction is with
states, irrespective whether they have ratified the Statute or not. Therefore, it is
mainly on the domestic level that such trials can be expected to take place, now that
there is an ICC more than ever in the past. Also on the domestic level, the principles
of international criminal liability will have to be taken into account, if only for
preventing the ICC from considering the national authorities unwilling or unable to
try the accused properly.

Worldwide, the legal community can be very grateful to Dr. Van Sliedregt for this
extremely valuable contribution to the literature on international criminal law.

Nico Keijzer

Justice Extraordinary, Supreme Court of the Netherlands
July 2003
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INTRODUCTION

In early July, Mladié attacked the safe Muslim haven of Srebrenica. Bosnian Serb troops
entered the city on the late afternoon of Tuesday, 11 July 1995, and began to commit the
single biggest crime of the Bosnian war, the murder of some 8.000 unarmed Muslim men."

He had been a witness to Calley’s gunning down of at least three separate groups of vil-
lagers. ‘It was terrible. They were slaughtering the villagers like so many sheep’ (...) Ex-
actly what did., in fact, occur in the village of *Pinkville’ in March 1968 I do not know for
certain, but I am convinced thart it was something very black indeed.”

Srebrenica and My Lai set the scene for this study. This research deals with mass
crime constituting conduct that is criminal under international law and which gener-
ates individual responsibility. While the Srebrenica and My Lai massacres differ in
scale and background, the former prompted by ethnic hatred and extreme national-
ism, the latter by a degeneration and moral devaluation brought out by war, they
both qualify as violations of international law entailing individual criminal responsi-
bility. Differences may be expressed in their respective legal qualification, as geno-
cide/crimes against humanity in the Srebrenica case and as war crimes in the case of
My Lai, but not in relation to the concept of individual criminal responsibility at-
tached to it.

The focal point of this research is the concept of individual criminal responsibili-
ty. Before taking a closer look at this concept, we should take a step backwards and
concentrate on the framework within which this concept is placed and has evolved.

War and law

The waging of war seems to be inherent in mankind. As Best observes in his mag-
nificent study on war and law,

No one can tell how war began among men but there is evidence of it from earliest times:
evidence not just in the form of weapons meant for fighting and of human remains broken
by weapons, which cannot of themselves signify anything as serious war, but of fighting
by organized groups for collective purposes.”

The laws of war have an impressive history. Already before the emergence of the

modern State the need was felt to regulate conflict behaviour. “War® being a social
phenomenon that can be found in any community of men has generated ‘law’ in

M. Glenny. The Balkans, 1804-1999. Nationalism, War and the Great Powers, London (1999), p.
650).

* Extract from ‘the Ridenhour Letter’ in P.A. French (ed.), Mndividual and Collective responsibility,
the Massacre ar My Lai, Cambridge (Mass.). (1972). pp. 172-173.

Y G. Best, War and Law Since 1945, Oxford (1994), p. 14.



