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Environmental law is an increasingly important area of legal research. Given
the increasingly interdependent web of global society and the significant steps
being made towards environmental democracy in decision-making processes,
there are few people that are untouched by environmental lawmaking
processes.

At the same time, environmental law is at a crossroads. The command and
control methodology that evolved in the 1960s and 1970s for air, land and
water protection may have reached the limit of its environmental protection
achievements. New life needs to be injected into our environmental protection
regimes. This series seeks to press forward the boundaries of environmental
law through innovative research into environmental protection standards,
procedures, alternative instruments and case law. Adopting a wide interpreta-
tion of environmental law, it includes contributions from both leading and
emerging European and international scholars.
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1. Introduction

Michael Faure and Marjan Peeters

1. PROBLEM DEFINITION: REASONS FOR THIS BOOK

Emissions trading can no longer be seen as just an interesting theoretical
exercise: this market-based approach has developed an increasingly impor-
tant role, first within the environmental law framework of the USA and later
also within that of the EU. The instrument of emissions trading has been
applied in order to combat significant environmental problems like acid rain,
ozone-depleting substances and climate change. Regarding the two latter
problems, the instrument is applied both on the international level as well as
on national levels.

Notably for the greenhouse gas emissions problem, emissions trading
seems to be very much suited to reaching the necessary reductions in a cost-
effective way. In Europe there is now some experience with emissions trad-
ing as a result of the implementation of the greenhouse gas Emissions
Trading Scheme (EU ETS).! The EU ETS is the biggest regional emissions
trading system established thus far. The first trading period started on 1
January 2005 and finished on 31 December 2007; the second trading period,
during which this book will be published, runs till 2013 and thus comprises
five years. In the meantime, only three years after the start of the first trading
period, the European Commission released on 23 January 2008 a proposal for
a major revision of the EU ETS, which should change the system from 2013
onwards.? This proposal includes challenging new topics, like auctioning of
allowances, an additional and gradually declining free allocation of
allowances on the EU level, and a specific provision for industries facing
international competition. The experience with the EU ETS had already

I Directive 2003/87/EC of the European Parliament and of the Council of 13
October 2003 establishing a scheme for greenhouse gas emission allowance trading
within the Community and amending Council Directive 96/61/EC, OJ L 275/32
25.10.2003.

2 Proposal for a directive of the European Parliament and of the Council
amending Directive 2003/87/EC so as to improve and extend the greenhouse gas emis-
sion allowance trading system of the Community, COM(2008)16, Brussels 23.1.2008.
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4 Introduction to the book

started before 2005, as important decisions regarding the distribution of the
tradable allowances to the covered industries needed to be taken before the
start of the first trading period. Moreover, the design of the legislative frame-
work necessary for emissions trading was an interesting exercise too, leading
to all kinds of new questions. Strikingly enough, those questions, which were
in fact quite new for the European governments because there was thus far
hardly any experience with this market-based instrument, needed to be
answered in an extremely short time period because of the firm deadline set
by the politicians aiming to have the EU ETS established before the start of
the first commitment period of the Kyoto Protocol.

Moreover, the EU intends to expand its current greenhouse gas emissions
trading regime, thereby indeed stressing that this instrument is the core
climate change instrument for the EU.? Certain member states, like the UK
and The Netherlands, intend to adopt domestic measures for applying the
instrument to other sources and other pollution problems. In the same vein,
the idea of citizens’ budgets for carbon emissions is also emerging.*
Meanwhile, in the USA several initiatives for greenhouse gas emissions trad-
ing have been taken at a regional level. In addition, industries initiate volun-
tary emissions trading activities, not least to prevent future liability claims. In
addition, the setting up of a legal framework for trustworthy voluntary emis-
sion offsets needs to be considered as well.

The first European experiences with trading of greenhouse gas allowances
have thus led to a lot of questions from various perspectives.? In this respect
it is worthwhile analysing the experience with the ETS in a critical way,
aiming to answer the question of what can be learned from this experience at
theoretical and policy level, and what lessons thus can be learned for the
future application of the instrument. The purpose of this book is to focus on
the domestic applications of the emissions trading instrument, especially for
greenhouse gases, thereby learning from fresh experiences, critically exam-
ining the current practice, and looking to the future for new challenges for the
instrument. It may be clear that both lawyers and economists have already
questioned the effectiveness of the ETS from various perspectives. For exam-
ple, lawyers have been critical with regard to the rush for adopting the instru-
ment, and have questioned the flexibility allowed as far as the national

3 See about EU climate change policy Bothe and Rehbinder (2005) (part II of
the book); Deketelaere and Peeters (2006).

4 Starkey and Anderson (2005).

5 See an earlier examination of the US and European greenhouse gas emissions
trading developments Hansjiirgens (2005). See for a specific examination of allocation
issues: Ellerman et al. (2007). A description of the development and content of the
initial EU ETS has been elaborated on in Delbeke (2006).



