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Preface

This is a casebook — and the first interactive text — in the field of admin-
istrative law. Our goal is to provide students and faculty a logical presentation
of traditional and familiar cases including those essential decisions (followed by
commentary, updating materials, and questions) taught in every administrative
law course. However, what distinguishes these materials is that in addition to
the carefully edited judicial opinions and notes, linked to the on-line version of
this book are hundreds of cases, underlying administrative agency decisions, and
other unique supplementary material that illuminate the doctrines, arguments,
and principles in the field.

Taken in the aggregate, administrative law covers a broad array of topics:
rulemaking, adjudication, constitutional imperatives affecting agency action, the
Administrative Procedure Act, distinctions between state and federal administra-
tive law, separation of powers, federalism, judicial review of agency action, dereg-
ulation, reregulation, privatization, cost-benefit analysis, and of course questions
related to the success or effectiveness of administrative action in particular fields.

We wrote this casebook with the understanding that there is no broad agree-
ment on the order in which topics should be covered or the emphasis to be given
to any particular subject area. While we believe the materials in this book flow
organically from beginning to end, we recognize that the order of presentation is
very much an individual choice — and almost any order will work. Accordingly,
the book is prepared to facilitate faculty who have evolved their own order of pre-
sentation, allowing one to move selectively between and among the cases, notes,
and linked materials. The notes following each case are, for the most part, a unit
of material connected with that case. They were prepared with the idea that one
could assign any primary case in any order desired and the notes and linked docu-
ments would serve to illuminate the main case without requiring (for the most
part) references to immediately adjacent material. We have linked electronically
material between and among cases, providing a pedagogical opportunity to move
at will throughout the casebook, rather than a pedagogical obligation to proceed
in any one particular order.
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The fact that this course can be taught using any coherent organization of
case material is in part a reflection of the nature of the regulatory state. At dif-
ferent times in our history, separate aspects or subfields within the administra-
tive domain have been dominant. For example, some years ago, the focus in
Congress, the courts, and the legal academy shifted to efficiency — or the lack
thereof — of the regulatory process. At other times, the intensity of judicial review,
the role of the president, the economics of regulation, citizen participation, and
many other areas became — at least for a time — dominant. Each of those periods
in our regulatory history has a sustaining influence. Each can still be the focus of
a course — each survives at present, at varying levels of importance.

We have shied away from declaring, by word or emphasis, the defining theme
in administrative law at the end of the first decade of the 21st Century. It seems
to us that legitimate study of the field is not just possible but extremely workable
regardless of the central theme or focus of a course.

Editorial notes:

1. We recommend strongly reference to the original scholarship and full text
of all cases and articles to get a complete sense of the material. Since all major
cases and most of the secondary source materials we use are available in full
through the on-line version of this text with a keystroke or two, we took the
liberty of consolidating language and editing aggressively all opinions and articles.
We relied on ellipses and square brackets to denote omitted materials instead of
using asterisks.

2. We dropped many concurring and dissenting opinions and omitted most
footnotes, references, and citations we saw as non-essential. Where they added or
clarified important points, non-majority opinions survived the editorial scalpel.

3. We cut multiple case references within opinions to streamline the presenta-
tion and allow students to focus on the core material in this book: the primary
cases. We did so in part because all such references are readily available on-line
and because we wanted to limit the distracting effect of multiple case citations
where a single cite would get you to the source on which a court relied. For
example, we edited out many “case cites within case cites” leaving only those
references we believe have pedagogical value.

4. Every effort has been made to identify all sources from which this material
is drawn. We place great faith in the interactive nature of these materials. Every
quote or reference can be secured in its original form with ease. In compiling and
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editing thousands of documents (including cases and scholarship) it is possible
to make errors. We have made effort to quote all original sources and note all
edits — but mistakes can happen for which we are, in the end, responsible.

We wish you great success in your study of this exciting field.

AEP
GMM.
Washington, D.C. 2008



Preface to the Second Edition

It has been just over a year since the publication of the first edition of Abmin-
ISTRATIVE LAW: A CONTEMPORARY APPROACH. Since that time, three events prompted
us to prepare a second edition to this text.

First, we are thrilled to announce the addition of two new and distinguished
co-authors, Professor Anthony E. Varona, American University, Washington Col-
lege of Law, and Professor Philip J. Harter, the Earl E Nelson Professor of Law,
University of Missouri School of Law. They bring to this exciting project a wealth
of experience — both are wonderful teachers and legal scholars — and both have
years of experience in practice of administrative law.

Second, we felt it imperative to provide materials to facilitate coverage of the
substantive changes in the field driven by the presidential election.

Third, we have added six new Supreme Court cases — three decided in recent
months and three decided decades ago but allow for a better understanding of
executive power, particularly during a time of transition.

Our new cases include Wyeth, Fox, and Summers, as well as fully developed
notes and questions for each case. In addition, we added a more fully elaborated
section on presidential powers, including as main cases Myers, Humphrey’s Execu-
tor, and Wiener.

As a consequence of the election of a new president, we have added more
than 30 items such as Executive Orders and Executive Declarations, some in full-
text but most hot-linked to the on-line version of this text, reflecting the changes
that have taken place since January 2009 that affect the regulatory state.

Beyond the substance of the text, there are a number of new developments
we wanted to call to your attention:

(a) We added 130 new highlighted text boxes including 50 boxes under
a new category, “Good Question!”;



ADMINISTRATIVE LAW A Contemporary Approach ———

(b) Of great importance to the second edition, we added 25 new and
challenging practice hypotheticals covering many areas in the field; and,

(c) Although the text is fully searchable, we have added a new index at
the back of the book.

As with the 1st edition, cases and supporting materials were edited and orga-
nized in a manner compatible with many pedagogical approaches to teaching
administrative law, and with an eye towards facilitating self-contained, efficient,
and engaging reading assignments for individual class sessions. For the most
part, each case is a self-contained teaching unit, allowing one to reorganize the
materials in any manner that fits the goals and objectives of a particular course.

We will continue to add materials to the interactive casebook web site to
keep you up to date on developments in the field. We will also make available
any additional substantive or teaching materials, beyond the manual and statutory
supplement. If you would like to suggest materials (we will of course give full
attribution) to be posted on the site, please contact us.

We look forward to hearing from you and wish you the very best in your
study of administrative law.

AFP
GMM.
AEV.
PJ.H.

Washington, DC
March 2010



Acknowledgments

Great thanks are due Dean Claudio Grossman for his generous support,
counsel, and assistance. We wish also to thank our senior research assistants,
Alexia M. Emmermann, Suriya Jayanti, Clara Lyons, Dianna K. Muth, and
Kimberly Nguyen for their dedication and hard work on this project as well as the
following American University Washington College of Law students: Emily Alves
Burlis, Kaitlyn P. Coogan, Mariano Corcilli, Jacklyn DeMar, Pietro DeVolpi, Maria
Dorn-Lopez, J. Eric Elder, Andrew Guhr, Elizabeth McInturff, Lucia D. Rich, Brian
Stanford, Emily Strunk, Mary Underwood, Jasmine Watson, Colin Winkler, and
Julie Yeagle.

We want to thank the fine professional staff of the American University Wash-
ington College of Law for their unconditional support. In particular, we wish to
express our deep appreciation to Frankie Winchester for her insight, academic
and technical assistance, and commitment.

Finally, we wish to thank our colleagues, families, and friends who provided
support and understanding throughout this process.



Hypotheticals and Questions
for Class Discussion

CHAPTER 1

GOOD QUESTIONS ...ceeeeeiiiiiititeeeeeeeeseiiiier e eeeeaeseiieeeeeeeae 21,22, 23, 27

HYPOTHETICAL ...oovvitieeeeeeiieee et eeeeeeaaeeeeeaeees 31, 43, 50, 56
CHAPTER 2

GOOD QUESTIONS.........cvvvvvrennnns 106, 107,114, 117, 131, 140, 146, 154

HYPOTHETIGAL - suvesscosans s snnsssmnsessesssmnsssvess 75,98, 137, 138, 145, 152
CHAPTER 3

GOOD QUESTIONS.......uvvvnernnnnnn. 160, 175, 179, 189, 203, 219, 241, 242,

257, 258, 275

HYPOTHETICAL .vviiiiiciiie e 208, 209, 210
CHAPTER 4

GOOD QUESTIONS .......cvvverrrrreenennennnns 304, 330, 331, 337, 338, 347, 349,

360, 390, 396, 405, 428

HYPOTHETICAL ...oovviiiiiie e 309, 346, 348, 389
CHAPTER b

GOOD QUESTIONS ....cooeviviiiviiiireeeiieieneiee e nns 445, 450, 457, 476, 502

HYPOTHETICAL ...ooviiiiiii e 452
CHAPTER 6

GOOD QUESTIONS .....cvvvvvieeiirinnnieeeeeaaeeaeaaaaaaanss 544,553, 561, 579, 594

HYPOTHETICAL ©..civieiiii e 571, 584



XXXVi

ADMINISTRATIVE LAW A Contemporary Approach

CHAPTER 7

GOOD QUESTIONS ...ceteeeeteiiiiiie ettt ee e e e e ee e e e e aaaaaaee s 664, 685
CHAPTER 8

GOOD (YUESTIONS susuursussss ssssssmssvssams o simssm sissasss s s sy sss sy 732
CHaPTER 10

GOOD QUESTIONS ...ttt e e e e e e e e e e eeeeeaaaaeaaaes 831, 834

HYPOTHETICAL ... 856
CHaPTER 11

GOOD QUESTIONS .. eeiiiiiiieeei et e e e e ee ettt e e e e e e ee e e e 873,909
CHAPTER 12

GOOD: (QUESTIONS ssusnusmsmsmmmsssinm s amsmesssssessss s somssapsssss s ess s saass s 1031

HYPOTHETICAL sosesmosnssasseamssssnisass i os s s et i 1021



The principal cases are in bold type. Cases cited or discussed in the text are
in roman type. References are to pages. Cases cited in principal cases and
within other quoted materials are not included.

Abbott Laboratories v. Gardner, 387 U.S. 136, 87 S.Ct. 1507, 18 L.Ed.2d 681 (1967),
59, 236, 240, 338, 347

Abdul-Malik v. Hawk—-Sawyer, 403 E3d 72 (2nd Cir.2005), 835

Abood v. Detroit Bd. of Ed., 431 U.S. 209, 97 S.Ct. 1782, 52 L.Ed.2d 261 (1977), 1002

Accardi, United States ex rel. v. Shaughnessy, 347 U.S. 260, 74 S.Ct. 499, 98 L.Ed. 681
(1954), 776

Adair v. Winter, 451 ESupp.2d 210 (D.D.C.2006), 358, 364

Adams v. Chater, 93 E3d 712 (10th Cir.1996), 664

Adams Fruit Co., Inc. v. Barrett, 494 U.S. 638, 110 S.Ct. 1384, 108 L.Ed.2d 585 (1990), 1

Advisory Committee on Professional Ethics Opinion 705, In re, 192 N_J. 46, 926 A.2d 839
(N,J.2007), 822

Aero Mayflower Transit Co., Inc. v. 1.C.C., 711 F2d 224, 228 U.S.App.D.C. 438
(D.C.Cir.1983), 694

Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 106 S.Ct. 1580, 89 L.Ed.2d 823 (1986), 731

Ahmed v. Attorney General of United States, 2007 WL 397045 (N.D.Ohio 2007), 655

Air Brake Systems, Inc. v. Mineta, 357 E3d 632 (6th Cir.2004), 671

Air Line Pilots Ass'n, Intern. v. Quesada, 276 E2d 892 (2nd Cir.1960), 27

Air Transport Assn of America, Inc. v. EA.A., 291 E3d 49, 351 U.S.App.D.C. 399
(D.C.Cir.2002), 241

Alabama Power Co. v. EC.C., 311 E3d 1357 (11th Cir.2002), 643

Alabama Power Co. v. 1.C.C., 852 E2d 1361, 271 U.S.App.D.C. 394 (D.C.Cir.1988), 643

A.L.A. Schechter Poultry Corporation v. United States, 295 U.S. 495, 55 S.Ct. 837, 79
L.Ed. 1570 (1935), 446

Alaska Professional Hunters Ass'n, Inc. v. EA.A., 177 E3d 1030, 336 U.S.App.D.C. 197
(D.C.Cir.1999), 160

Alcoa, Inc. v. United States, 509 E3d 173 (3rd Cir.2007), 224



ADMINISTRATIVE LAW A Contemporary Approach

Aleutian Pribilof Islands Ass'n, Inc. v. Kempthorne, 537 ESupp.2d 1 (D.D.C.2008), 656

Alexandria, Va., City of v. Slater, 198 E3d 862, 339 U.S.App.D.C. 115 (D.C.Cir.1999), 163

Allegheny—Ludlum Steel Corp., United States v., 406 U.S. 742, 92 S.Ct. 1941, 32 L.Ed.2d
453 (1972), 80

Allen v. Wright, 468 U.S. 737, 104 S.Ct. 3315, 82 L.Ed.2d 556 (1984), 292, 329

Allentown Mack Sales and Service, Inc. v. N.L.R.B., 522 U.S. 359, 118 S.Ct. 818, 139
L.Ed.2d 797 (1998), 508

Allied Chemical and Alkali Workers of America, Local Union No. 1 v. Pittsburgh Plate Glass
Co., Chemical Division, 404 U.S. 157, 92 S.Ct. 383, 30 L.Ed.2d 341 (1971), 670

Allied Local and Regional Mfrs. Caucus v. United States E.PA., 215 E3d 61, 342
U.S.App.D.C. 61 (D.C.Cir.2000), 520

Altschuller v. Bressler, 289 N.Y. 463, 46 N.E.2d 886 (N.Y.1943), 790

American Civil Liberties Union v. National Sec. Agency, 493 E3d 644 (6th Cir.2007), 330

American Civil Liberties Union v. National Sec. Agency, 438 ESupp.2d 754 (E.D.Mich.2006),
841

American Export Travel Related Services v. Vinhnee (Vee Vinhnee, In re), 336 B.R. 437 (9th
Cir.2005), 815

American Farm Lines v. Black Ball Freight Service, 397 U.S. 532,90 S.Ct. 1288, 25 L.Ed.2d
547 (1970), 113, 604

American Federation of Government Employees, AFL-CIO v. Gates, 486 E3d 1316, 376
U.S.App.D.C. 196 (D.C.Cir.2007), 58, 62, 730

American Federation of Government Employees, AFL-CIO Local 2152 v. Principi, 464
E3d 1049 (9th Cir.2006), 281

American Federation of Labor and Congress of Indus. Organizations v. Federal Election
Com'n, 333 E3d 168, 357 U.S.App.D.C. 47 (D.C.Cir.2003), 173

American Federation of Labor & Congress of Indus. Organizations v. Marshall, 617 E2d
636, 199 U.S.App.D.C. 54 (D.C.Cir.1979), 88

American Hosp. Ass’n v. Bowen, 834 E2d 1037, 266 U.S.App.D.C. 190 (D.C.Cir.1987),
236, 252

American Library Ass'n. v. EC.C., 406 E3d 689, 365 U.S.App.D.C. 353 (D.C.Cir.2005),
1, 469

American Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 119 S.Ct. 977, 143 L.Ed.2d 130
(1999), 22

American Min. Congress v. Mine Safety & Health Admin., 995 E2d 1106, 302 U.S.App.D.C.
38 (D.C.Cir.1993), 233

American Postal Workers Union, AFL-CIO v. United States Postal Service, 707 E2d 548,
227 U.S.App.D.C. 351 (D.C.Cir.1983), 234

American Postal Workers Union, AFL—CIO v. United States Postal Service, 541 ESupp.2d
95 (D.D.C.2008), 1077

American Trucking Associations, Inc. v. E.PA., 283 E3d 355, 350 U.S.App.D.C. 254
(D.C.Cir.2002), 480

Ammex, Inc. v. United States, 23 C.1.T. 549, 62 ESupp.2d 1148 (CIT 1999), 151

Amundsen v. Chicago Park Dist., 218 E3d 712 (7th Cir.2000), 744



. - Table of Cases —

Anaconda Co. v. Ruckelshaus, 482 F2d 1301 (10th Cir.1973), 27, 29

Anderson v. United States Secretary of Agriculture, 30 C.1.T. 1993, 469 ESupp.2d 1300
(CIT 2006), 630

Andrews v. Agricultural Labor Relations Bd., 171 Cal.Rptr. 590, 623 P2d 151
(Cal.1981), 755

Angevine, United States v., 281 E3d 1130 (10th Cir.2002), 962

Animal Legal Defense Fund v. Quigg, 710 ESupp. 728 (N.D.Cal.1989), 233

Antoniu v. S.E.C., 877 E2d 721 (8th Cir.1989), 748

Appeal of (see name of party)

Application of (see name of party)

Ardestani v. LN.S., 502 U.S. 129, 112 S.Ct. 515, 116 L.Ed.2d 496 (1991), 280, 884

Arlington Cent. School Dist. Bd. of Educ. v. Murphy, 548 U.S. 291, 126 S.Ct. 2455, 165
L.Ed.2d 526 (2006), 432

Arlington Heights, Village of v. Metropolitan Housing Development Corp., 429 U.S. 252,
97 S.Ct. 555, 50 L.Ed.2d 450 (1977), 329

Armstead, State v., 432 So.2d 837 (La.1983), 815

Armstrong v. McAlpin, 625 E2d 433 (2nd Cir.1980), 822

Arnett v. Commissioner, 473 E3d 790 (7th Cir.2007), 178

Arnett v. Kennedy, 416 U.S. 134, 94 S.Ct. 1633, 40 L.Ed.2d 15 (1974), 868

Artichoke Joe’s v. Norton, 216 ESupp.2d 1084 (E.D.Cal.2002), 358

Asbestos Litigation, In re, 829 F2d 1233 (3rd Cir.1987), 19

Ashley County Medical Center v. Thompson, 205 ESupp.2d 1026 (E.D.Ark.2002), 144

Associated Industries of New York State v. Ickes, 134 F2d 694 (2nd Cir.1943), 291

Association of American Railroads v. Department of Transp., 198 E3d 944, 339
U.S.App.D.C. 197 (D.C.Cir.1999), 521

Association of Data Processing Service Organizations, Inc. v. Board of Governors of Federal
Reserve System, 745 F2d 677, 240 U.S.App.D.C. 301 (D.C.Cir.1984), 506

Association of Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 150, 90
S.Ct. 827, 25 L.Ed.2d 184 (1970), 286

Association of Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 159, 90 S.Ct.
838, 25 L.Ed.2d 192 (1970), 364

Association of Nat. Advertisers, Inc. v. ET.C., 627 E2d 1151, 201 U.S.App.D.C. 165
(D.C.Cir.1979), 75

Atlantic Connections, Ltd., Appeal of, 135 N.H. 510, 608 A.2d 861 (N.H.1992), 777

Atlas Roofing Co., Inc. v. Occupational Safety and Health Review Com'n, 430 U.S. 442, 97
S.Ct. 1261, 51 L.Ed.2d 464 (1977), 854

A.T. Massey Coal Co. v. Holland, 472 E3d 148 (4th Cir.2006), 280

AT&T Co. v. EC.C., 454 E3d 329, 372 U.S.App.D.C. 133 (D.C.Cir.2006), 428

AT&T Corp. v. EC.C., 349 E3d 692, 358 U.S.App.D.C. 369 (D.C.Cir.2003), 350

Auer v. Robbins, 519 U.S. 452, 117 S.Ct. 905, 137 L.Ed.2d 79 (1997), 180

Aukai, United States v., 440 E3d 1168 (9th Cir.2006), 949

Austin v. Terhune, 367 E3d 1167 (9th Cir.2004), 935

Austin v. United States, 509 U.S. 602, 113 S.Ct. 2801, 125 L.Ed.2d 488 (1993), 694

XXXix



— ADMINISTRATIVE LAW A Contemporary Approach ———

Automotive Parts & Accessories Assn v. Boyd, 407 F2d 330, 132 U.S.App.D.C. 200
(D.C.Cir.1968), 143

Babbitt v. United Farm Workers Nat. Union, 442 U.S. 289, 99 S.Ct. 2301, 60 L.Ed.2d 895
(1979), 235

Bailey, United States v., 272 ESupp.2d 822 (D.Neb.2003), 962

Baird v. Board of Educ. for Warren Community Unit School Dist. No. 205, 389 E3d 685
(7th Cir.2004), 635

Baker & Hostetler LLP v. United States Dept. of Commerce, 473 E3d 312,374 U.S.App.D.C.
172 (D.C.Cir.2006), 1050

Baldwin v. Hale, 68 U.S. 223, 17 L.Ed. 531 (1863), 579

Ballesteros v. Ashcroft, 452 E3d 1153 (10th Cir.2006), 534

Baltimore Gas and Elec. Co. v. Natural Resources Defense Council, Inc., 462 U.S. 87, 103
S.Ct. 2246, 76 L.Ed.2d 437 (1983), 162

Bangura v. Hansen, 434 E3d 487 (6th Cir.2006), 656

Bankamerica Corp. v. United States, 462 U.S. 122, 103 S.Ct. 2266, 76 L.Ed.2d 456 (1983),
708

Banks v. Block, 700 E2d 292 (6th Cir.1983), 614

Banks v. Gonzales, 453 E3d 449 (7th Cir.2006), 631

Baranowski v. Waters, 2008 WL 728366 (W.D.Pa.2008), 868

Barlow v. Collins, 397 U.S. 159, 90 S.Ct. 832, 25 L.Ed.2d 192 (1970), 291

Barnett v. Division of Motor Vehicles, 514 A.2d 1145 (Del.Super.1986), 802

Barnhart v. Thomas, 540 U.S. 20, 124 S.Ct. 376, 157 L.Ed.2d 333 (2003), 630

Barnhart v. Walton, 535 U.S. 212, 122 S.Ct. 1265, 152 L.Ed.2d 330 (2002), 208

Barrows, United States v., 481 E3d 1246 (10th Cir.2007), 961

Barry v. Barchi, 443 U.S. 55,99 S.Ct. 2642, 61 L.Ed.2d 365 (1979), 591

Barry v. Bowen, 825 F2d 1324 (9th Cir.1987), 720

Bartlett v. Bowen, 816 F2d 695, 259 U.S.App.D.C. 391 (D.C.Cir.1987), 358

Bassiouni v. C.1.A., 392 E3d 244 (7th Cir.2004), 1041

Bates v. Sponberg, 547 F2d 325 (6th Cir.1976), 715

Batterton v. Francis, 432 U.S. 416, 97 S.Ct. 2399, 53 L.Ed.2d 448 (1977), 670

Batterton v. Marshall, 648 F2d 694, 208 U.S.App.D.C. 321 (D.C.Cir.1980), 234

Beard v. Banks, 548 U.S. 521, 126 S.Ct. 2572, 165 L.Ed.2d 697 (2006), 934

Bechtel v. Competitive Technologies, Inc. (CTI), 448 E3d 469 (2nd Cir.2006), 811

Bechtel Constructors Corp. v. Detroit Carpenters Dist. Council, 610 ESupp. 1550
(E.D.Mich.1985), 542

BellSouth Corp., In re, 334 E3d 941 (11th Cir.2003), 759

Bender v. Dudas, 2006 WL 89831 (D.D.C.2006), 766

Bennett v. Spear, 520 U.S. 154, 117 S.Ct. 1154, 137 L.Ed.2d 281 (1997), 301, 331

Benzman v. Whitman, 523 E3d 119 (2nd Cir.2008), 63

Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984), 1001

Bessler, People v.,, 191 1lL.App.3d 374, 138 Ill.Dec. 822, 548 N.E.2d 52 (lll.App. 2
Dist.1989), 954



