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If a disabled employee could perform the
job requirements when hired, but the job
has progressed and the employee is no
longer able to perform, must the employer
keep her on?

Is an employer liable when a supervisor
sexually harasses an employee, but the
employer knew nothing of it?

Is an employer liable for racial
discrimination because she terminates a
black male who refuses to abide by the
“no-beard” rule?

Can an employer be successfully sued for
“reverse discrimination” by an employee
who feels harmed by the employer’s
affirmative action plan?

How far can an employer go in instituting a
dress code?

If an employer has two equally qualified
applicants from which to choose and
prefers the white one to the black one, is it
illegal discrimination for the employer to
hire the white applicant, or must the
employer hire the black one?

Must an employer send to training the
employee who is in line to attend, if that
employee will retire shortly?

Must an employer keep an employee

known to be HIV positive when other
employees fear for their own health
because of their exposure to the HI'V-
positive employee?

¢ [s it a violation of wage and hour laws for
an employer to hire his 13-year-old
daughter to pick strawberries during the
summer?

* Is an ex-employer liable for defamation if
he gives a negative recommendation about
an ex-employee to a potential employer
who inquires?

¢ Must an employer disclose to employees
that chemicals with which they work are
potentially harmful?

« Can an employer stop employees from
forming a union?

These types of questions, which are routinely
decided in workplaces everyday, can have devas-
tating financial and productivity consequences if
mishandled by the employer. Yet few employers
or their managers and supervisors are equipped to
handle them well. That is why this textbook was
created.

Between fiscal years 1970 when newly enacted
job discrimination legislation cases started to rise
and 1983, the number of federal discrimination
suits grew from fewer than 350 per year to around
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9,000 per year. This is an astonishing 2,166 per-
cent growth in the volume of discrimination suits,
compared with only 125 percent growth in gen-
eral federal civil cases for the same period. A
major factor in this statistic is that the groups pro-
tected by Title VII of the Civil Rights Act of 1964
and similar legislation, including minorities,
women, and white males over 40, now constitute
over 70 percent of the total workforce. Add to that
number those protected by laws addressing dis-
ability, wages and hours, unions, workplace envi-
ronmental right-to-know laws, tort laws, occupa-
tional safety and health and tort laws, and the
percentage increases even more. There was a 95.7
percent increase from 1969°s 45.84 million such
employees to 1989’s 89.70 million employees.

It is good that employers and employees alike
are now getting the benefits derived from having a
safer, fairer workplace and one more reflective of
the population’s diversity. However, this is not
without its attendant challenges. One of those
challenges is reflected in the statistics given
above. With the advent of workplace regulation
by the government, particularly the Civil Rights
Act of 1964, there is more of an expectation by
employees of certain basic rights in the work-
place. When these expectations are not met, and
the affected population comprises more than 70
percent of the workforce, problems and their at-
tendant litigation will be high.

Plaintiffs won 57% of 'lawsuits brought for
wrongful termination based on race, gender, and
disability discrimination in the seven-year period
between 1988 and 1995. The median compen-
satory damage award was more than $100,000.
Much of the litigation and liability arising in the
area covered by these statistics is avoidable.
Many times the only difference between an em-
ployer being sued or not is a manager or supervi-
sor who recognizes that the decision being made
may lead to unnecessary litigation and thus avoids
it.

We have seen what types of employment law
problems are most prevalent in the workplace
from our extensive experience in the classroom, in
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our research and writing, as well as in conducting
over the years many employment seminars for
managers, supervisors, business owners, equal
employment opportunity officers, human re-
sources personnel, general counsels, and others.
We have seen how management most often strays
from appropriate considerations and treads on
thin legal ice, exposing them to potential in-
creased liability. We came to realize that many of
the mistakes were based on ignorance rather than
malice. Often it was simply not knowing that a de-
cision was being handled incorrectly.

Becoming more aware of potential liability
does not mean the employer is not free to make
legitimate workplace decisions. It simply means
that those decisions are handled appropriately in
ways that lessen or avoid liability. The problem
does not lie in not being able to terminate the fe-
male who is chronically late for work, because the
employer thinks she will sue for gender discrimi-
nation. Rather, the challenge lies in doing it in a
way that precludes her from being able to file a
successful claim. It does not mean the employer
must retain her, despite her failure to adequately
meet workplace expectations and requirements. It
means simply that the employer must make cer-
tain the termination is beyond reproach. If the em-
ployee has performed in a way that results in ter-
mination, this should be documentable and,
therefore, defensible.

Termination of the employee under such cir-
cumstances should present no problem, assuming
similarly situated employees have been treated
consistently in the same manner. The employer is
free to make the management decisions necessary
to run the business, but she or he simply does so
correctly.

Knowing how to do so correctly doesn’t just
happen. It must be learned. We set out to create a
textbook aimed at anyone who would, or presently
does, manage people. Knowing what is in this
book is a necessity. For those already in the work-
place, your day is filled with one awkward situa-
tion after another—for which you wish you had
the answers. For those in school, you will soon be
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in the workplace, and in the not-too-distant future
you will likely be in a position managing others.
We cannot promise answers to every one of your
questions, but we can promise that we will provide
the information and basic considerations in most
areas that will help you arrive at an informed, rea-
sonable, and defensible answer about which you
can feel more comfortable. You will not walk away
feeling as if you rolled the dice when you made a
workplace decision, then wait with anxiety to see
if the decision will backfire in some way.

In an effort to best inform employers of the
reasoning behind legal requirements and to pro-
vide a basis for making decisions in “gray areas,”
we often provide background in relevant social or
political movements, or both, as well as in leg-
islative history and other relevant considerations.
Law is not created in a vacuum, and this informa-
tion gives the law context so the purpose is more
easily understood. Often understanding why a law
exists can help an employer make the correct
choices in interpreting the law when making
workplace decisions with no clear-cut answers.

Legal cases are used to illustrate important
concepts; however, we realize that it is the man-
agerial aspects of the concepts with which you
must deal. Therefore, we took great pains to try to
rid the cases of unnecessary “legalese” and proce-
dural matters that would be more relevant to a
lawyer or law student. We also follow each case
with questions designed to aid in thinking criti-
cally about the issues involved from an em-
ployer’s standpoint, rather than from a purely
legal standpoint. We understand that how employ-
ers make their decisions has a great impact on the
decisions made. Therefore, our case-end ques-
tions are designed as critical-thinking questions to
get the student to go beyond the legal concepts
and think critically about management issues.
This process of learning to analyze and think crit-
ically about issues from different points of view
will greatly enhance student decision-making
abilities as future managers or business owners.
Addressing the issues in the way they are likely to
arise in life greatly enhances that ability.

It is one thing to know that the law prohibits
gender discrimination in employment. It is quite
another to recognize such discrimination when it
occurs and govern oneself accordingly. For in-
stance, a female employee says she cannot use a
“filthy” toilet, which is the only one at the work
site. The employer can dismiss the complaint and
tell the employee she must use the toilet, and per-
haps later be held liable for gender discrimination.
Or the employer can think of what implications
this may have, given that this is a female employee
essentially being denied a right that male employ-
ees have in access to a usable toilet. The employer
then realizes there may be a problem and is more
likely to make the better decision.

This seemingly unlikely scenario is based on
an actual case, which you will later read. It is a
great example of how simple but unexpected de-
cisions can create liability in surprising ways.
Knowing the background and intent of a law often
can help in situations where the answer to the
problem may not be readily apparent. Including
the law in your thinking can help the thought
process for making well-founded decisions.

We also have included boxed items from easily
accessible media sources that you come across
every day, such as People magazine and the USA
Today newspaper. The intent is to demonstrate
how the matters discussed are interesting and in-
tegrated into everyday life, yet they can have seri-
ous repercussions for employers.

Much of today’s litigation results from work-
place decisions arising from unfortunate ideas
about various groups, and from lack of awareness
about what may result in litigation. We do not
want to take away anyone’s right to think what-
ever they wish about whomever they wish, but we
do want to teach that those thoughts may result in
legal trouble when they are acted on.

Something new and innovative must be done
if we are to break the cycle of insensitivity, and
myopia that results in spiraling numbers of
unnecessary lawsuits. Part of breaking this cycle
is language and using terminology that more
accurately reflects those considerations. We have,
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therefore, in a rather unorthodox move, taken the
offensive and created a path, rather than followed
one.

For instance, the term sex is used in this text to
mean sex only in a purely sexual sense. The term
gender is used to distinguish males from females.
With the increasing use of sexual harassment as a
cause of action, it became confusing to continue
to speak of “sex” as meaning gender, particularly
when it adds to the confusion to understand that
sex need not be present in a sexual harassment
claim, but gender differences are required. For in-
stance, to say that a claim must be based on “a dif-
ference in treatment based on sex” leaves it un-
clear as to whether it means gender or sexual
activity. Since it actually means gender, we have
made such clarifications. Also, use of the term sex
in connection with gender discrimination cases,
the majority of which are brought by women, con-
tinues to inject sexuality into the equation of
women and work. This, in turn, contributes to
keeping women and sexuality connected in an in-
appropriate setting (employment). Further, it does
so at a time when there is an attempt to decrease
such connections and, instead, concentrate on the
applicant’s qualifications for the job.

So, too, with the term homosexuality. In this
text, the term affinity orientation is used, instead.
The traditional term emphasizes, for one group
and not others, the highly personal yet generally
irrelevant issue of the employee’s sexuality. The
use of the term sets up those within that group for
consideration as different (usually interpreted to
be “less than™), when they may well be qualified
for the job and otherwise acceptable. With sexual-
ity being highlighted in referring to them, it be-
comes difficult to think of them in any other light.
The term also continues to pander to the histori-
cally more sensational or titillating aspects of the
applicant’s personal life choices and uses it to
color their entire life when all that should be of in-
terest is ability to do the job. Using more appro-
priate terminology will hopefully keep the focus
on that ability.

The term rather than

“disabled” is used,
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“handicapped,” to conform to the more enlight-
ened view taken by the Americans with Disabili-
ties Act of 1990. It gets away from the old notion
that those who were differently abled went “cap in
hand” looking for handouts. Rather, it recognizes
the importance of including in employment these
43 million Americans who can contribute to the
workplace.

There is also a diligent effort to use gender-
inclusive or neutral terminology—for example,
police officers, rather than policemen; firefighters,
rather than firemen; servers, rather than waiters or
waitresses; flight attendants, rather than stewards
or stewardesses. We urge you to add to the list and
use such language in your conversations. To use
different terminology for males and females per-
forming the same job reflects a gender difference
when there is no need to do so. If, as the law re-
quires, it is irrelevant because it is the job itself on
which we wish to focus, then our language should
reflect this.

It is not simply a matter of terminology. Ter-
minology is powerful. It conveys ideas to us about
the matter spoken of. To the extent we change our
language to be more neutral when referring to em-
ployees, it will be easier to change our ingrained
notions of the “appropriateness” of traditional
employment roles based on gender, sexuality, or
other largely irrelevant criteria and make employ-
ment discrimination laws more effective.

This conscious choice of language also is not a
reflection of temporal “political correctness” con-
siderations. It goes far beyond what terming
something “politically correct” tends to do. These
changes in terminology are substantive and non-
trivial changes that attempt to have language re-
flect reality, rather than have our reality shaped
and limited by the language we use. Being sensi-
tive to the matter of language can help make us
more sensitive to what stands behind the words.
That is an important aid in avoiding liability and
obeying the law.

The best way to determine what an employer
must do to avoid liability for employment deci-
sions is to look at cases to see what courts have
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used to determine previous liability. This is why
we have provided many and varied cases for you
to consider. Much care has been taken to make the
cases not only relevant, informative, and illustra-
tive but also interesting, up-to-date, and easy to
read. There is a good mix of new cases, along
with the old “standards” that still define an area.
We have assiduously tried to avoid legalese and
intricate legal consideration. Instead, we empha-
size the legal managerial aspects of cases—that is,
what does the case mean that management should
or should not do to be best protected from violat-
ing the law?

We wanted the textbook to be informative,
readable, and a resource, to encourage critical and
creative thinking about workplace problems, and
to sensitize you to the need for effective work-
place management. We think we have accom-
plished our goal. We hope the text is as interesting
and informative for you to read and use as it was
exciting and challenging for us to write.

We sincerely would like to know what you
think. We urge you to write and let us know—
good or bad—your thoughts.

Dawn D. Bennett-Alexander
Terry College of Business
University of Georgia

202 Brooks Hall

Athens, GA 30602-6255

(706) 542-4290

E-mail: dawndba@terry.uga.edu
Laura P. Hartman

Executive Offices

DePaul University

55 E. Jackson Blvd.

Chicago, IL 60604-2787

(312) 362-6569

E-mail: lhartman @wppost.depaul.edu
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My, how time flies and things just keep getting
better! When we first published this book in 1995,
there were virtually no courses in employment law
in the country. Our publisher believed so much in
our mantra, “If we write it, they will come,” that
they promised to allow the book to go into second
edition even if the first edition did not meet their
modest projections. They took the long view and
agreed to try to hang in there with us until the mar-
ket caught on. Well, the first edition outstripped all
projections, and the second edition did even better.
It caught on. Then it zoomed. Once there was a
text to use, the classes came and people under-
stood how incredibly important this subject matter
is to anyone managing people today. As we enter
the new millennium, our population becoming
ever more diverse, we must do more than pay lip
service to the issue of diversity. Rather, we must
understand that it will be increasingly vital to the
very continued existence of business as we know
it. We are pleased to be able to aid students, man-
agers, and others in their quest for understanding
these issues and avoiding unnecessary liability.

Thank you for helping to make our dream—
a textbook that would give students, managers,
human resources professionals and others the an-
swers they needed in language they could under-
stand and relate to—a successful reality. We feel
like many of you were there with us from the first
edition and have made this incredible journey into
a new discipline with us. We very much appreci-
ate your support in every way.

With this third edition, we have listened to
your suggestions, which we encourage, and have
incorporated a great many of them. In addition to
updating the material, in this edition we have
added pedagogical tools that we think will be
even more helpful in using the textbook:

* There are many new cases.

* We have added case cites to many
chapter-end questions.

* We have added more website notations.

* We have added nonlegal writings in
selected areas to help you focus on some
of the less obvious issues which greatly
underscore the subject matter.

* We have put our website notations on a
webpage dedicated to the text which can
be easily updated.

Look for this icon near topics

that have additional Internet

resources on the book’s website

(www.mhhe.com/emplaw).

We hope you have as much enjoyment read-
ing the text as we had writing it. Either way, let us
know.

Dawn D. Bennett-Alexander, Esq.

Athens, GA
April 20, 2000

xi
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