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Foreword

One memory I retain vividly from work in the Foreign Ministry is that for
the political decision-makers, every situation was always new, unprecedented
and very often (and not least for that very reason) a crisis. It then became the
legal adviser’s task to calm down that decision-maker by explaining that
situations of a similar type had arisen last year, five years ago, 30 years ago
and that far from being singular or unprecedented, the situation (the ‘event’
in the language of this book) was in fact part of a recurrent pattern and
could therefore be treated in the same way as ‘we’ had done with those
previous cases. As the editors of this book observe, this type of reduction is a
quintessentially legal activity. International lawyers do this constantly, not
only to soothe the nerves of anxious decision-makers, but also to argue before
courts and tribunals and to persuade the readers of law reviews and books of
the moral or political power of whatever it is they wish to argue for. We
routinely make points about precedent and custom, and dress our claims in
terms of general principles and institutional practices. Indeed, the very act of
qualifying something in legal terms — an action, a form of behaviour, an
instrument — is to reduce it from its singularity by subsuming it under a
rule. And there is no more lawyerly activity than rule-application.

Law is also a polemical activity. The reduction of an event into a pattern
or a rule (‘qualification’) is meaningful to the extent it works as a prelude
to action or decision. The advice in the Foreign Ministry, for example,
contained the implicit (and sometimes quite explicit) suggestion: we should
deal with this case like we did with zbose. To move from singularity to rule is
surely a key part of the expertise of a legal counsel pleading for a client — a
state explaining its action as ‘self-defence’ or a war crimes prosecutor
claiming that the acts of the accused amounted to ‘genocide’. And yet, it
seems clear that the ability to make the reverse reduction must be equally
important; one must often argue for the opposite case as well. To distinguish
the precedent, to argue that the case ought to be appreciated in view of its
singularity (and not only by reference to qualities that make it resemble
something else) is to deny that it should be reduced to a pattern and thus
be treated like those other cases. Typical techniques performing this include
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arguing from the exception instead of the rule, from equity or for example
from ‘circumstances precluding wrongfulness’ under Chapter V of the Inter-
national Law Commission’s 2001 Draft Articles on State Responsibility.
With such points we highlight the event’s ‘eventness’, the way it cannot
properly and without injustice be treated by reducing it into a patcern.

The many cases discussed in this book show the stakes in either making
the event stand out proudly on its own or having it slowly disappear as part
of the background so that we can no longer distinguish anything remarkable
in it. Neither reduction is ‘innocent’, of course. Each involves choice and
interpretation thart is inspired by the need to take a decision, to move from
reflection to action. Should we think of this case in view of its singular
properties, or by drawing attention to the way it resembles other cases?
Should we apply the rule or the exception? Ought we to do like we did last
year, or should we perhaps reconsider the position? Is Kosovo a sui generis
situation or is it not?

The important lesson is this: a situation or a case is never an ‘event’ or
‘part of a pattern’ in itself but always appears as one or the other as a result
of language and argument. Moreover, the legal argument is never disin-
terested. Although aesthetic judgement is crucially involved in both reduc-
tions, they are never just about aesthetics. The legal judgment seeks to
intervene in the world so as to produce an effect on the distribution of
material or spiritual resources. To see somewhere a singular ‘event’ is
to claim chat the routine of patterned choices ought not to be applied now. It
appeals to the imagination and a sense of (informal) justice in the decision-
maker that appreciates things in their individuality and events by their
‘eventness’ and suggests a decision on that basis. To view the thing as part of
a pattern, by contrast, is to deny the decisive significance, here and now, of
whatever it was that first struck us in the special character of the moment,
and thus to call for a decision that is familiar and reassuring.

There are culcural and political assumptions involved in each reduction
(event to pattern; pattern to event). The propensity of lawyers to reduce
things to rules is at least in part responsible for the tendency to think of
law as an intrinsically conservative profession. The reduction appears to
deny — and does deny — the colourful multiplicity of the world. It makes
everything appear grey and bureaucratic. To overlook the singularity of the
event is to fall back on a routine that may support conservative biases — plus
ca change ... Against this, pointing to the striking uniqueness of the event
may appear as a liberating, profoundly anti-conservative move; it appeals to
our sensitivity about what is out of the ordinary: thinking outside the box.
The inctuitive appeal of this surely results from the way it invites us to break
the routine and freshen things up, to awaken from apathetic slumber and
make us once again fee/ that life has unique things to offer.

But these cultural and political associations are never this stable. Each may
be made to serve purposes not initially associated with it. Although much
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recent political and legal philosophy, as the editors observe, has tended
to stress the ‘event’ as a radical alternative against the monotonies of
routine, the purposes of that philosophy may sometimes be better served by
imaginative reduction in the opposite sense. Emphasising the speciality of
‘terrorism’ for example, may be a deeply conservative move against which it
might seem useful to reduce it into another law-enforcement ‘problem’. Even
as ‘eventness’ and pattern, just like the exception and the rule, are effects of
aesthetic imagination, they inform action we take in the world. A skilful
lawyer moves in a field of aesthetic alternatives with awareness about the
consequences of particular choices and readiness to choose the strategy that
is most likely to bring about the right decision or the desired type of
action. This involves sensitivity to the fact that in particular (legal, political)
institutions, one type of reduction often predominates so that accomplishing
that may be the right strategy to follow. Yet, it is always also possible to
bring out the contrary effect. We stare at a wall, and what first appeared as a
boring pattern of evenly painted surface slowly begins to yield some form
that will finally end up striking us with its singularly expressive power — or
we admire the imaginative uniqueness of an artwork until we learn that it
reproduces the aesthetic canons of this or that ‘school’ and we learn to read
it as a typical representative of its ‘period’. The rule becomes the exception,
the exception the rule, the foreground and the background change place in a
subtle use of legal imagination. Neither reduction has a privileged moral or
political status in law. Both involve cultural gestures and political associa-
tions that are important to recognize and then to appreciate in what they can
be made to do. It is hard to think of a more powerful series of reflections and
illustrations on this theme than the essays collected in this book.

Martti Koskenniemi
Helsinki
March 2010
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