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Foreword

Intellectual Property is used to refer not only to copyright and related rights,
but also to industrial property covering subjects, such as patents, trademarks,
designs and geographical indications.

The objective in this book — deriving from its title A Defense of Intellectual
Property Rights — is to defend the intellectual property rights avoiding excess
and defects in the law. Between over-protection and under-protection there is a
need for balance and reform. Intellectual property rights are necessary not only
for economic but also for moral reasons. Creators have a right to control the
integrity of their works, at least for a limited time. The moral aspect of copyright
emphasizes the sensible notion of authorship and confirms the argument that
the creator has a morally significant interest in his or her work. Between ‘infor-
mation socialism’ and ‘information capitalism’, policy makers should find the
middle way, which balances legitimate concern about protecting intellectual
property rights with the need to preserve common information resources. The
spirit of this book follows the adage ‘abuse does not abolish rightful use’.
Abuses should be corrected, but reasonable intellectual property rights reward-
ing creators should be preserved.

These are the central ideas of this excellent study, written by two distin-
guished academic scholars and experts, Richard Spinello and Maria Bottis.

The authors describe in detail the political history of intellectnal property
rights; they address a critical overview of the US and European legal regimes;
they comment the second ‘enclosure’ movement, the ‘free culture’ movement
and all the critical perspectives concerning the doctrine of copyright; they un-
derline the philosophical and normative justification for intellectual property law,
explaining the normative foundations of intellectual property rights; they finally
defend intellectual property rights not embracing the economic and utilitarian
rationale but supporting the natural rights model, moral interests and the human
subject’s labor. They express the opinion that the information commons is not
impaired by the granting of intellectual property rights, given the permeability
of information and the impossibility of perfect control on intangible objects.

The focus of the authors is theoretical and philosophical. The central idea
behind this book is the need to reinforce traditional theory, given the growing
movement against intellectual property rights and the idealistic talk about col-
lective ownership, commons as well as anti-property rhetoric.

vi



Foreword vii

The reader will find an enlightening essay on immaterial property theories
and ethical foundations of intellectual property rights. Our digital age is not the
ideal time for absolute and exclusive rights, and in particular for copynght.
Although a legal framework for protection was introduced, the internet brought
about a great alteration because technology overcomes the law. The demand for
new legislation is not the proper solution. Protection should be based on classical
principles respecting moral values of the human spirit, such as justice and
fairness.

Athens, 30 November 2008

Dionysia Kallinikou
University of Athens
European Public Law Organization
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1. Introduction: intellectual property on
the line

In a provocative speech at Harvard University’s Berkman Center in Cambridge
Eben Moglen likened the fight for free software to the civil rights movement.
The Columbia University professor wants to liberate software and other forms
of information from the clutches of companies like Microsoft, the Hollywood
‘culture vultures’, and the greedy ‘telecom oligopolists’. He proposes ‘anar-
chism’ as a better mode of software production. Moglen is equally concerned
about the general lockdown on ‘creative, communal resources’. In his eyes,
there is something ‘morally repugnant’ about intellectual property rights.! Thus,
for Moglen and many others, the stakes in emancipating content from the thrall-
dom of property protection couldn’t be higher — nothing less than the
‘perfectibility of humankind’.?

While Moglen’s philosophy may sound extreme even to some of those who
support the Free Software movement, it typifies the anti-property rhetoric that has
escalated dramatically over the last two decades. Headlines such as ‘Creativity in
Chains’ and “The Tyranny of Copyright’ are now commonplace even in the popu-
lar media. Scholarly articles attack intellectual property rights as unjust
monopolies or even as ‘restriction(s] on the liberty of everyone’ (Palmer 1990,
p-831). Conferences with intimidating names like ‘Knowledge Held Captive’
have become fairly commonplace in academia. Books such as Free Culture by
Lessig (2004), Copyrights and Copywrongs: The Rise of Intellectual Property
and How it Threatens Creativity by Vaidhyanathan (2001), Owning the Future by
Shulman (1999), or Steal This Idea: Intellectual Property Rights and the Corpo-
rate Confiscation of Creativity by Perelman (2002) develop sharp indictments of
the current intellectual property regime. Consider Perelman’s (2002) dire wamning
that this regime ‘represents a serious threat to both scientific and technological
progress’. Or Shulman’s (1999) concern about a coming ‘meltdown’ in the soft-
ware industry due to the omnipresence of software patents (p. 70).

The motto adopted by some of those who believe that intellectual property
should no longer be an entitlement is simple and unambiguous: ‘information
should be free’. For Barlow (1994), who has propagated this message relent-
lessly, information is akin to a self-replicating life form that should not be
constrained. Since legal protection for intellectual property is inconsistent with
this normative claim, such protection is illegitimate.

1



2 A defense of intellectual property rights

It is not surprising, therefore, that ‘intellectual property’ has become a term
of opprobrium among some in the academy, especially at major law schools,
since it evokes the specter of unjust enrichment for greedy corporations and the
suppression of free speech by large media oligopolies. This groundless enclosure
of intellectual objects is now a great cause célébre among many scholars, who
talk frequently about the perils of ‘patent thickets’, the tragedy of the ‘anti-
commons’, the ‘demonization of piracy’, and the dominance of the ‘property’
paradigm in the public psyche. There is a sense of urgency about this epic battle
to save our culture. We are told that the copyright ‘wars’, including the music
industry’s recent efforts to protect its content, are the equivalent of the new
‘Homeric tragedies’ (Lessig 2002).

In light of this enclosure movement, some scholars call for a radical revision
of the law in order to narrow the scope of intellectual property rights. Others go
further and attempt to undermine the assumptions underlying those rights by
deconstructing the conventional idea of authorship along with correlative notions
such as genius and originality. With these traditional notions out of the way
exclusive property rights, at least in their current form, will simply collapse.
Property implies a reified, stable text, but, according to deconstructionists, every
text can be liquidated into its shadow along with its creator.

To be sure, certain excesses have worked their way into intellectual property
law and everyone in this field has his or her favorite ‘copyright horror story’.
One of the reasons behind this anti-property rhetoric is the unnecessary expan-
sion of rights, thanks in part to the ability of those ‘culture vultures’ to capture
an impressionable Congress. The breadth and duration of copyright entitlements
have been extended for questionable purposes and the case for certain reforms
is compelling. More and more objects are eligible for a patent, which is awarded
too easily. Trademark rights have also broadened in scope. But is intellectual
property itself really an anachronism? Has the copyright, which dates back to
the Statute of Anne in early eighteenth century England, outlived its usefulness
in this dynamic digital era? Has this right become merely another potent weapon
in the arsenal of avaricious corporations? Or are such rights still necessary for
the purpose of stitnulating innovation? And are they consistent with the norms
of justice?

Our primary purpose in this book is to answer the last two questions in the
affirmative. We admit, however, that intellectual property law has overreached
in recent years. Some legislation such as the Copyright Term Extension Act
(CTEA), which extended copyright protection for an additional 20 years, has
gone too far. The scope of patent protection is too broad, and as a result many
dubious patents have been approved to the detriment of real innovation. Is it
really necessary to have patents for trivial innovations such as the ‘Buy it now
feature’ used by eBay?? In addition, there must be a broader interpretation of
compulsory licensing so that a patent can be suspended if it prevents life-saving



Introduction: intellectual property on the line 3

medication from reaching those in developing countries. Finally, while some
commercialized cultural objects deserve stability of meaning, there has been an
unwarranted expansion of trademark dilution doctrine. This has made it more
difficult for individuals to offer critical or parodic commentary about a brand
or trademark. For example, anti-cybersquatting legislation known as the Anti-
cybersquatting Consumer Protection Act (ACPA) clearly broadens the
application of trademark infringement. This new law equips trademark owners
with the ability to pursue claims against domain names that are similar to or
dilutive of their trademarks, including domain names that offer a critique of a
particular trademark (such as ‘wal-martsucks.com’).*

There is also concern about policies such as the Digital Millennium Copyright
Act (DMCA, 1998) that presumably undermine the balance in intellectual
property law between content creators and consumers. Digital technology makes
it much easier to reproduce, distribute, and publish information. But thanks to
code in the form of digital rights architectures, it is also possible to control or
enclose digital information to a degree never before possible. When buttressed
by laws such as the DMCA that forbid circumvention of these protection sys-
tems, the digital content becomes tightly sealed. Rights management systems
give content providers the ability to define what rights users will have to use,
copy, or edit a work which they have purchased.’> Code becomes the new en-
forcer of property rights and that code need not honor copyright’s internal safety
valves such as fair use or first sale.

But the answer to these problems is not to dismantle or radically overhaul
the whole system. Nor is it to jettison traditional concepts of authorship and
originality in a post-modern conceptual frenzy. Rather, it is to concentrate on
finding the right balance, to re-calibrate the requisite measure of legal protection
so that authors and creators are justly rewarded and future innovation stimulated,
without impediments to the vitality of the intellectual commons or the free flow
of knowledge and information. Boundaries need to be reconfigured without
making copyright so thin that authors cannot control the meaning of their works
nor appropriate their economic value.

Thus, our main objective in this book is simply to reinforce the center and to
demonstrate the need for balanced intellectual property rights as a matter of
economic pragmatism, but primarily as a requirement of natural law and justice.
Our focus is far more theoretical than practical. We believe that reinforcement
of traditional theory is necessary, however, given the growing movement against
copyright along with the prevalence of anti-property rhetoric, idealistic talk
about collective ownership, and renewed demands for the dilution of author’s
rights. But while this rhetoric is sometimes hyperbolic, it is not all hype. There
has been an unhealthy trend to expand intellectual property rights without an
adequate normative justification, and so the need for balance and reform must
not be understated.



4 A defense of intellectual property rights

In this introductory chapter we provide a cursory overview of the main axis
of discussion in this book. Before we can defend intellectual property rights we
must review their long history along with the current legal regime in the Western
world. That history shows a consistent sensitivity to natural justice issues and
the need to safeguard creative works from free riders. An understanding of his-
tory is particularly important. Contrary to recent claims, copyright has been
understood as property for over 200 years.

Our narrative then concentrates attention on the principal reasons behind the
sustained assault against intellectual property rights. As we will see, some of
these reasons are valid, but many represent exaggerated contentions about the
dangers of exclusive property rights in this post-modern world that questions
the very notion of ‘individual’ rights. Once we perceive the spuriousness of
most post-modern arguments against the traditional notions of property, author-
ship, and originality, and re-focus on the author’s legitimate interests, we can
defend an author-based entitlement that is fair and measured.

1. RESCUING AUTHORS AND THEIR PROPERTY
RIGHTS

The term ‘intellectual property’ refers to patents, copyrights, trademarks, and
trade secrets. According to Lemley (1997, p.895), ‘patent and copyright law
have been around in the United States since its origin, but only recently has the
term “intellectual property” come into vogue’.® Similarly, Vaidhyanathan (2001,
p. 11) refers to the term intellectual property as ‘fairly young’. However, this
historical account is inaccurate. Hughes (2006) thoroughly documents how
courts and legislatures regularly characterized copyright as works of property.
He cites the use of the term ‘intellectual property’ in Davoll v. Brown’ in 1845
and Mitchell v. Tilghman® in 1873. In the former case the Court refers to intel-
lectual property as ‘the labors of the mind’, which are ‘as much a man’s own
... as what he cultivates, or the flocks he rears’ (p. 199). Hughes also cites other
sources such as Van Dyke’s 1888 treatise calling for the extension of copyright
to foreign authors where the term ‘intellectual property’ was used without ‘ini-
tial discussion or definition’ because it was taken for granted that the readers
were familiar with this phrase (Hughes 2006, p. 1006). As we will see in the
next chapter, the antecedents in European jurisprudence for the use of this term
are also quite extensive.

Thus, intellectual property was not a foreign concept until several decades
ago. For 200 years copyright has been described as ‘artistic property’, ‘literary
property’, and now as intellectual property (Hughes 2006, p. 1083).° The purpose
of intellectual property law has always been to safeguard the integrity of intel-
lectual objects, which are quite different from physical objects because they are
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not subject to scarcity. There are practical limitations to the number of physical
objects one can own or reproduce, but the same can usually not be said about
intangible forms of property. Laws that establish and protect intellectual prop-
erty rights create artificial scarcity, and hence they require some justification
from both an ethical and economic viewpoint (Cornish 2004). The focus of this
treatise is to provide a fresh look at the former justification for creating such a
scarcity.

The assault on intellectual property rights has come from several different
directions. Critics of the current intellectual property regime often point to the
damage done to the intellectual commons by privatization. According to Op-
derbeck (2004, p.201), the ‘commons’ metaphor has achieved the status of a
‘meta-narrative for all debates about proprietary rights’. This intellectual com-
mons includes ideas, concepts, theories, scientific or research methods, scientific
principles, mathematical algorithms, laws of nature, words, names, symbols,
and so on. It also includes works of literature, music, or art, whose copyright
protection has expired. In normative terms, this domain is commonly regarded
as a space that should be open to everyone, given its importance for free speech
rights. Of course, open access to this domain is also important to ensure future
innovation and the evolution of technology. Hence the problem with enclosing
or individuating the commons, and thereby depriving others of the raw material
they need for their own creative endeavors.

A second problem for exclusive property rights is the general trend against
supporting individual rights. Our attachment to individual property rights is
interpreted as symptomatic of the individualism at the core of Western society
that needs reappraisal and deconstruction.!® On the other hand, collectivist ap-
proaches to free speech, property, and privacy rights are now quite commonplace.
Often this type of collectivist theory is predicated on a rejection of the idea that
people are really autonomous. When this premise is denied, legal regimes dedi-
cated to preserving autonomy are destabilized. In this context, classical notions
of ‘private’ property and free speech rights become difficult to validate. Tushnet
(2004), for example, claims that the current model of free speech in the US is
far too individualistic and so courts are too fixated ‘on the individual on his
soapbox’ (p. 567). Advocates of collectivist theory often seek to improve demo-
cratic speech by stifling or restricting the speech of those with disproportionate
power such as media conglomerates.!! The control of culture, they contend, is
too concentrated in the hands of big media companies who exercise excessive
control over ‘meaning-making processes’ (Elkin-Koren 1994, p.399).

Along these same lines, some legal scholars want to subordinate an indi-
vidual’s interests in his or her intellectual property to the needs of the
‘collective’, such as the public good represented by the intellectual commons.
Intellectual property rights are pejoratively categorized as a form of ‘possessive
individualism’ which has given rise to many of the worst abuses of capitalism.!?



6 A defense of intellectual property rights

We are encouraged to regard property, privacy, or speech as ‘social values’ rather
than support the idea that they are individual entitlements or natural rights.
Proponents of this thesis argue that ‘normative individualism’ is simply an
outmoded way to understand property rights issues. They contend that the nar-
row conception of an individual property right provides an insufficient
framework for formulating sound public policy that promotes the social good.
Since Locke’s philosophy is ‘a celebration of the individual, the unencumbered
and autonomous human being’, it is no surprise that his arguments on behalf of
exclusive property rights have been so discredited (Borgmann 1992, p. 25). Ac-
cording to this school of criticism, Lockean individualism, along with the system
of individual natural rights which it undergirds, needs to be reconceptualized
in light of new economic and social realities.

The justification of intellectual property rights has also been undermined by
many intellectual forces, but in particular by recent post-modern scholarship,
which has expressed doubts about the source and originality of intellectual
objects. There are clear echoes of Marx in the writings of some post-modernists
who describe a crisis of human subjectivity and who see the structures of social
and economic domination inscribed in that human subject. The assumption had
always been that the correlate of the creative work (such as the novel or poem)
was the creative subject, who was responsible for his or her work. But critics
argue that it is arbitrary to assume that this isolated, Lockean subject is the ul-
timate responsible source of the work. Why not revert to something more
primordial such as social or communal sources, which have so heavily influ-
enced the authorial subject?

The most radical alternative to intellectual property rights is to establish a
regime where all intellectual products remain unowned, by either individuals
or organizations. Language, for example, can be freely used by anyone, and the
results of most scientific research is public knowledge. Proponents of this view,
which we might label ‘information socialism’, argue that the elimination or
radical curtailment of intellectual property rights will lead to the expansion of
the intellectual commons and the fostering of creativity. It will also engender
*greater political and economic equality’ (Martin 1998, p.311). Along these
same lines, Rifkin (2000) describes this new millennium as an ‘age of access’
where access to information and digital networks takes precedence over indi-
vidual property rights. Those who oppose patents for the results of scientific
research claim that the norm for such research should be ‘communism’ so that
scientific advances are the product of the community.!> Other critics of intel-
lectual property rights resist such solutions. Rather, they simply believe that
intellectual property rights have become too strong and broad, and therefore
need significant adjustment.

There are several reasons for being hesitant about overthrowing the tradi-
tional intellectual property rights regime. First, a strong property right is
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justified for social welfare reasons — it is still necessary to induce innovation
and to expedite the most productive organization of economic activity. Even
Thomas Jefferson, who is often lionized for his anti-intellectual property
convictions, admitted that ‘an exclusive right’ to the returns from one’s inven-
tion will most likely be ‘an encouragement to men to pursue ideas which may
produce utility’ (Hughes 2006, p. 1030). The courts have often underscored
this economic orientation of intellectual property rights in their decisions
about copyright or patent protection. There is evidence that property rights
have a dynamic incentive effect and are necessary to promote progress, espe-
cially in discrete industries such as pharmaceuticals, chemicals, and medical
equipment.'* Alternatives to patents such as government-awarded prizes seem
unworkable. As Jaffe and Lerner (2004) point out, if the government tried to
reward innovation with prizes it would often fail to set the right amount,
whereas patents by their nature are ‘proportional to the size of the discovery’
(p-39).

Even if we grant the need for patents in certain industries such as pharma-
ceuticals, what about the necessity of patent protection for products like
software? Patents for software applications (excluding their underlying algo-
rithms) were validated in several landmark court cases such as Diamond v.
Diehr.'> They have been rebuked in recent years, however, especially by the
advocates of open source code. Moglen (2003, p. 112) has argued with some
insistence that programmers do not need incentives to write software. The idea
of ‘incentives’, he contends, is a ‘pretty crummy’ metaphor for describing hu-
man creative activity. In his view, if we can adapt technology and change our
social structures it will be possible to bring creative people together who will
produce software without the need of exclusive property rights. We will address
this question in later chapters, but let it suffice to say that it’s certainly question-
able whether or not the ‘gift culture’ envisioned by those in the open source
movement is a viable substitute for market-based incentives.

Western societies, of course, have provided an ample level of intellectual
property protection in order to promote future innovation and creativity. They
have tended to presume that without such protection creators would not always
be able to recover their initial investment, and thus would refrain from creative
activity. If society wants big-budget epic movies and expensive technological
innovation, it will have to protect those items from free riders. Precisely how
that level of protection is calibrated in order to maximize productivity, however,
is a matter of interminable debate. But it is difficult to argue with the results.
Software companies in the United States typically spend billions of dollars each
year on research and development, thanks in part to the fact that they can count
on some sort of intellectual property protection for their inventions. The US
pharmaceutical industry invests about $40 billion a year to develop new drugs
thanks to the stimulus provided by a patent.¢



8 A defense of intellectual property rights

There are many commentators who grudgingly admit the need for intellectual
property rights for these pragmatic, economic reasons. These rights, they ac-
knowledge, are a ‘necessary evil’, because they restrict the free flow of
information, but they are required to encourage investment in innovation.!” This
rationale, however, hardly provides a strong enough foundation for a ‘right’.
Nor has this rationale been the driving force behind the evolution of intellectual
property rights (see Chapter 2). When rights are contingent solely on maximiz-
ing the social good, those rights tend to be thin and tentative, with limited scope.
They are also more apt to be subject to arbitrary restrictions based on some
utilitarian calculus.!® Moreover, as Yen (1990, p.558) points out, ‘economiics
alone cannot serve as copyright’s normative touchstone’ because of the problems
involved in defining and measuring society’s welfare.

Our primary line of reasoning is that an exclusive intellectual property right
is not just a necessary evil, required and tolerated as a stimulus for productive
innovation. Rather, this right is also deserved as a matter of justice — creators
have a moral entitlement to capture substantial value from their creative, original
work, so long as there is no exhaustion of common resources and no trampling
upon the right of others to do the same. Authors also have a right to control the
integrity of their works, at least for a limited amount of time.

In order to make a morally persuasive case, it is essential that we retrieve a
sensible notion of authorship and clarify the meaning of concepts such as origi-
nality and creativity which have been called into question. We must directly
impugn the deconstructionist vision of the author as a participant in a process
rather than as the source of a creative work. Otherwise it becomes unintelligible
to talk in terms of an author-based entitlement. As Goldstein (1991) observed,
‘Copyright, in a word, is about authorship’ (p. 110). Hence we will try to dem-
onstrate that many of the arguments undermining individual authorship or
redefining the author as a ‘participant’ are illogical and rest on questionable
assumptions about human nature.

Once we clear the obstacles we turn to the task of constructing a coherent
theory of property rights. By orchestrating the texts of Fichte, L.ocke, and Hegel
we can defend the case for an author’s moral right to appropriate the value of
his or her creative expression. An exclusive intellectual property right, ultimately
grounded in each person’s self-dominion, is a just entitlement as long as it re-
wards the creator without causing direct harm to the intellectual commons.
Locke’s theory is especially helpful in reconciling strong intellectual property
rights with a commons composed of intangible goods.

Hence our analysis will rely most heavily on Locke, whose classical dis-
course on property rights still resonates several centuries after the composition
of the Two Treatises of Government. Key Lockean arguments will be invoked
to present a convincing case for a natural intellectual property right under
certain conditions. We also turn to Hegel’s theory for support because of its
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emphasis on how property rights enhance an author’s personhood interests in
her work.

This moral or non-economic argument for intellectual property rights begins
with a reaffirmation of Locke’s insight that the creator or author has the founda-
tion of a property right within herself in the form of the personal labor that she
performs. If labor is mine it is logical to assume that what I make with that labor
is also mine. Locke’s primitive articulation of these ideas is not lost on many
later thinkers from diverse sources who have reflected about the need for indi-
vidual property rights. Even those who reject Locke’s anthropological premise
of atomistic individualism recognize the cogency of the labor theory of owner-
ship. In his encyclical Centesimus Annus, the ‘philosopher-pope’, John Paul II,
enthusiastically embraced that theory.

Traditional readings of Locke emphasize his claim that a property right is
engendered by ‘mixing’ this valuable labor and skill with something that is held
in common. While the mixing metaphor has been confusing, Locke is simply
saying that purposeful labor is appropriative so long as certain conditions are
met and the granting of the property right causes no harm. These conditions are
captured in Locke’s famous proviso. Creators too deserve a property right in
their original works. An author or inventor who invests his or her time, energy,
skill, and personality in a creative, original project surely has an abiding and
‘morally significant’ interest in the end result (Himma 2007).'® This entitlement
is a simple matter of fairness. If we accept the argument that the creator has a
morally significant interest in his or her work, it should logically follow that the
creator has a presumptive claim to its appropriation, so long as no one else is
injured by the recoghnition of this claim.

This argument presumes that any appropriation of abstract ideas or the intel-
lectual ‘raw materials’ used to construct a creative project is not legitimate. In
the case of intellectual or ideal objects meeting this condition is usually not as
problematic as it is when material goods are at stake. Thus, Locke’s theory actu-
ally fits better with intellectual property. Developing creative expression that
borrows from ideas in the ‘intellectual commons’ does not deplete the commons,
since consumption or use of those ideas is non-rivalrous. Rather, it conserves
those ideas as valuable inputs for others to use. The virtual appropriation of
newly created intellectual objects does not harm the other commoners, so they
bave no reason to complain. In Locke’s language intellectual property rights
(which he does not explicitly consider) do not ‘entrench upon the right of an-
other’ (1988, II: § 36). On the contrary, with abstract ideas protected, and the
new work disclosed for all to see and utilize in a limited way, society actually
benefits from this enlargement of the commons.

With Locke’s theory in mind we will argue that information socialism, where
all intellectual objects are commonly owned, is an impractical and unworkable
alternative to the current system. But we also contend that rigid information



