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Auf Vergleichen ldsst sich wohl alles Erkennen, Wissen zuriickfiihren.
NOVALIS*

A generous and elevated mind is distinguished by nothing more certainly
than an eminent degree of curiosity; nor is that curiosity ever more
agreeably or usefully employed, than in examining the laws and customs
of foreign nations.

SAMUEL JOHNSON**

Authors’ Preface

The aim of the first volume of this Introduction to Comparative Law is to
provide the framework which is necessary for any real study of comparative
law. After some general observations (the concept of comparative law, its func-
tion and purpose, its methods and its history), it proceeds to describe the great
legal families of the world on the basis of the Stillehre or doctrine of styles out-
lined by Zweigert some years ago:*** thus the account given of the deévelop-
ment and ethos of the principal system in each great legal family is amplified
and exemplified by the study of some legal institution typical of its style, with
the addition, as proposed by Kotz, of a helpful review of its courts system and
a discussion of the kinds of lawyer there dominant. Which legal institutions to
select as typical of the style of the different systems was a matter which gave us
much pause, and we are far from certain that we have hit the mark in every in-
stance. It is precisely when one is most familiar with a system that it is hardestv
to descry its most characteristic legal institution, since the sense of surprise
becomes dulled by acquaintance.

The second volume, on legal institutions, seems to us to fill a significant gap
in the comparative law library. There are quite a few good textbooks devoted
to general considerations of comparative law or to the principal legal systems
of the world, but there was none which offered the student a clear impression of
the process and rewards of subjecting problems in private law to the com-
parative treatment. That is the function of volume two: it takes important in-
stitutions in the law of contract, unjust enrichment and tort and seeks (a) to

*  Works III (ed. Minor, Jena 1907) 45, fragment 229.

**  Boswell’s Life of Johnson I (ed. Hill and Powell, Oxford 1934) 89.

*** See Zweigert, Zur Lehre von den Rechtskreisen, in: Twentieth Century Comparative and Conflicts
Law, Legal Essays in honor of Hessel E. Yntema (1961) 42 ff.
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give a practical demonstration of the methods of the comparative lawyer, (b) to
provide the basic information about the structure and solutions of foreign
systems in these areas, and (c) to apply the conclusions critically to German
law as it now is and to make suggestions about how it might develop. In no
way does this volume set out to replace comprehensive comparative works
such as the Rechtsvergleichendes Handworterbuch or the International En-
cyclopedia of Comparative Law. In demonstrating the operation of com-
parative law this volume stresses the essential features of the legal institutions
without filling in all the details; it is designed to ask questions rather than to
answer them and to stimulate rather than to replace more specialised studies.
For this reason there is no full apparatus criticus, and footnotes have been kept
to the minimum. Instead, there appears at the head of each chapter a list of the
specialist literature in comparative law to which the interested reader may
refer.

It was a question whether we should include a report on German law along
with the reports on other legal systems. We decided to do so, not only for the
benefit of the foreign reader but also because a statement of the special features
of German law was a necessary prerequisite to the critical and comparative
section at the end of each chapter.

By contrast, the socialist legal systems based on Marxism-Leninism are not
included in the comparisons made in the second volume. This is not because we
think it impossible to compare the law of East and West — on the contrary, it is
a most useful exercise — but because there still remains in this area some
territory uncharted by truly comparative research which a textbook such as
this may properly leave to the aforementioned Encyclopedia to explore. The
socialist legal systems are covered in the first volume, where the reader will find
a treatment of their history, their style and the institutions of “contract” and
“ownership” which exemplify it.

How far to take legal history into account was a question which gave us
great difficulty, for the disciplines of legal history and comparative law are in-
separable twins. Even so, we were reluctantly compelled by reasons of space to
limit ourselves to rather brief references to it.

We are indebted to many colleagues in the Max Planck Institute in Hamburg
for help in the preparation of this book, as well as to the Parker School in the
Law School of Columbia University in New York and the University of
Chicago Law School for the opportunity they afforded us as Visiting
Professors to do the preparatory research.

Our gratitude goes also to the directors and staff of the library of the Max
Planck Institute in Hamburg: but for that outstanding library and the technical
assistance they provided, this book could never have been written.

It was a director of that library, the late Jean-Pierre des Coudres, who
provided us with the quotation from Novalis above, but the precise source of
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the quotation from Samuel Johnson eluded us for a long time. Then, as so often
happens in comparative law, illumination came from afar, thanks to the joint
efforts of Professor Lawson and Lord McNair.

That our Einfiihrung in die Rechtsvergleichung now appears in English, up-
dated in important respects, is due to Mr. Tony Weir of Trinity College, Cam-
bridge, England. To find a scholar of his standing prepared to undertake its
translation was entirely unexpected, and the result is a rare instance of a
translation both faithful and brilliant. We take a certain pride in our own style,
but we must aver that at some points the translation actually outdoes the
original in manner and effect. To him, therefore, we owe our especial thanks.

Hamburg/K onstanz Konrad Zweigert

February 1977 Hein Kotz



Translator’s Foreword

I was particularly pleased to be allowed to try my hand at translating the
Einfiihrung in die Rechtsvergleichung by Zweigert and Kotz because on first
reading it I had been afraid that so excellent a work, without counterpart in
English, might remain inaccessible to those with no German. The enjoyable
process of translation, much facilitated by the remarkable lucidity of the
original, has left me with an enhanced regard for its merits, deep gratitude for
the great helpfulness of its authors and a realisation that nevertheless I have
been unable quite to reproduce its calm authority.

Tony Weir Trinity College, Cambridge
December 1976
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A. Contract

L. THE FORMATION OF CONTRACTS

§1 Juristic Act, Contract and General Conditions of Business
!\ BrocGaIni, Ordine pubblico e norme imperative quali limiti alla liberta contrattuale in diritto
svizzero, Festgabe fiir Wilhelm Schonenberger (1968) 93; CARBONNIER, Théorie des obligations
(1963) 69; CHLOROS, Comparative Aspects of the Intention to Create Legal Relations in Con-
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