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Chapter 1

Human Rights Field Operations:
An Introductory Analysis

Michael O’Flaherty

The Human Rights Field Operation: Law, Theory and Practice seeks to take stock
of the development of human rights field operations of the United Nations (UN)
and other intergovernmental organisations and to make a substantial contribution to
the debate and understanding with regard to the sector’s underlying doctrine. The
volume, unprecedented in its scope, addresses the range of aspects of the nature,
role and activities of field operations. It draws together the reflections of academics,
policy makers and field practitioners and its analysis is located within the context
of applicable normative frameworks, assessment of former and current practice and
examination of complementary and analogous experiences.

For purposes of the examination, the term ‘human rights field operation’ refers
primarily to those types of civilian field missions that are either deployed or supported
by the Office of the United Nations High Commissioner for Human Rights (OHCHR),
as well as analogous missions of organisations such as the Organization for Security
and Co-operation in Europe (OSCE). Accordingly, the volume addresses issues of
relevance to standalone OHCHR ‘field presences’ and the civilian human rights
components of UN peace missions. The focus of attention is on operations in armed
conflict or post-conflict situations. The volume does not include in its primary focus
the work of UN agencies, funds and programmes, the International Committee of
the Red Cross (ICRC) and non-governmental organisations (NGOs). Instead, all of
these categories of actors are reflected on as sources of ‘lessons learned” and in terms
of the forms of partnership that field operations need to sustain. This framework
takes account of the distinct and acute needs that have been identified within the
sector of field operations associated with OHCHR (and the similar missions of other
intergovernmental bodies) and allows for the type of focused approach that is capable
of generating solid theoretical, policy and practice-related guidance.

It would be unhelpful. nevertheless, to maintain a rigid insistence on definitions
and distinctions. The sector is in such a state of flux and the partnership requirements
are so extensive that almost every chapter is required to address and reflect on the
roles and activities of multiple actors with human rights responsibilities. In any
case, and taking account of the significance of ‘right-based approaches’ and of
human rights ‘mainstreaming’, any form of narrow niche-focused writing would be
anachronistic.
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With a view to the location of the volume in the context of the development and
current state-of-play of human rights field operations, it is useful, at the outset, to
undertake an historical and functional analysis.

Historical Review

Issues of human rights and armed conflict interact in multiple ways.' The origins
of conflict frequently coincide with patterns of human rights abuse — such as the
systemic oppression of minorities or of other vulnerable groups. With conflict
underway, the assault on human rights is evident. In the first place there is the direct
targeting of civilians. Account needs also to be taken of the impact on people of the
destruction of human and economic infrastructure and capital and of a slide into
humanitarian crisis. Efforts to resolve conflict can also cause the denial of human
rights. Peace agreements may trade off human rights protection for some other goal,
such as when they institutionalise arrangements that either reflect existing patterns of
discrimination or create new ones. Peace processes can also exacerbate victimisation
by failing to address past patterns of abuse, above all when they fail to tackle issues of
justice and of redress for victims. Conversely, the value of peace and reconstruction
processes integrating attention to human rights is increasingly acknowledged — with
the development of strong human rights institutions and the general promotion of a
‘human rights culture’ perceived to be central to the consolidation of peace.’

In recognition of the interaction of human rights, armed conflict, peace and
reconstruction, the UN increasingly deploys human rights field operations to
conflict and post-conflict environments.” The UN’s involvement in general
conflict-related civilian field activities is longstanding. For instance, as early as

' See B. Ramcharan, ‘Human Rights and Conflict Resolution’, Human Rights Law
Review vol. 4, no. 1 (2004); D. Carment and A. Schnabel, Conflict Prevention: Path to Peace
or Grand Illusion (Tokyo: United Nations University, 2003); H. Thoolen, ‘Early Warning
and Prevention’, in G. Alfredsson er al. (eds), International Human Rights Monitoring
Mechanisms: Essays in Honour of Jakob Th. Moller (The Hague: Martinus Nijhoff, 2001),
p. 301; L. Mahony, ‘Unarmed Monitoring and Human Rights Field Presences: Civilian
Protection and Conflict Protection’, The Journal of Humanitarian Assistance (2003), http:/
www.jha.ac/articles/al22.htm; E. Lutz er al., ‘Human Rights and Conflict Resolution from
the Practitioners’ Perspective’, The Fletcher Forum of World Affairs vol. 27, no. 1 (2003);
J. Saunders, Bridging Human Rights and Conflict Prevention: A Dialogue between Critical
Communities, Carnegie Council on Ethics and International Affairs, at http://www.cceia.org/
viewMedia.php/prmTemplateID/1/prmID/161; M. O’Flaherty, ‘Sierra Leone’s Peace Process:
The Role of the Human Rights Community’, Human Rights Quarterly vol. 26, no. 1 (2004);
M. O’Flaherty, ‘Future Protection of Human Rights in Post-Conflict Societies: The Role of
the United Nations’, Human Rights Law Review vol. 3, no. 1 (2003).

?  O’Flaherty, ‘Future Protection of Human Rights’.

*  For an overview of current UN programmes see OHCHR, Annual Appeal 2005
(Geneva: OHCHR, 2005) at http://www.unhchr.ch/pdf/appeal2005.pdf: See also http:/www.
unhchr.ch/html/menu2/5/field.htm.
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1978, in Namibia, its mission was responsible for election monitoring, development
of electoral legislation, repatriation of refuges and release of political prisoners.*
However, the practice of deploying specifically mandated human rights field teams
only began in 1991.% It had its origins in the surge of optimism regarding its capacity
as a peace-builder which emerged with the end of the Cold War. The first specifically
human rights-mandated mission, was tasked with monitoring the implementation
of the San Jose peace agreement in El Salvador.® In 1992 the UN established a
mission to oversee the political transition in Cambodia, again with a human rights
component.” 1993 saw the establishment, jointly by the UN and the Organization
of American States (OAS), of the first exclusively human rights-focused mission,
in Haiti.* Another dedicated human rights mission was established by the UN for
Guatemala in 1994.°

All of these first missions were realised within the framework of the UN’s political
programming. They were established under the authority of, or otherwise in close
consultations with, the Security Council or, less frequently, the General Assembly,
headquartered in New York, and without the involvement of the organisation’s human
rights component, then called the Centre for Human Rights and located in Geneva.
The Centre, though, was itself starting to undertake the deployment of human rights
monitors in the former Yugoslavia in support of the Commission on Human Right’s

* See Security Council resolution 431 (1978), UN Doc. S/RES/431 (1978) and Security
Council resolution 435 (1978), UN Doc. S/RES/435 (1978).

°  See M. Katayanagi, Human Rights Functions of United Nations Peacekeeping
Operations (The Hague: Kluwer Law International, 2002); B. G. Ramcharan, The United
Nations High Commissioner for Human Rights: The Challenges of International Protection,
International Studies in Human Rights vol. 71 (The Hague: Kluwer Law International, 2002).

®  The United Nations Observer Mission in El Salvador (ONUSAL). See R. Brody,
“The United Nations and Human Rights in El Salvador’s “Negotiated Revolution™, Harvard
Human Rights Journal vol. 8 (1995), 153; D. Garcia-Sayan, ‘The Experience of ONUSAL
in El Salvador’, and T. Whitfield, ‘Staying the Course in El Salvador’, in A. Henkin (ed.),
Honoring Human Rights (The Hague: Kluwer Law International, 2000).

7 The United Nations Transitional Authority in Cambodia (UNTAC). See D. McNamara,
‘UN Human Rights Activities in Cambodia: An Evaluation’, and B. Adams, ‘UN Human
Rights Work in Cambodia: Efforts to Preserve the Jewel in the Peacekeeping Crown’, in
Honoring Human Rights; M. Kirby, ‘Human Rights, the United Nations and Cambodia’,
Australian Quarterly vol. 67, no. 4 (1995), 26.

¥ The OAS/UN International Civilian Mission in Haiti (MICIVIH). See W. G. O’Neill,
‘Human Rights Monitoring versus Political Expediency: The Experience of the OAS/UN
Mission in Haiti’, Harvard Human Rights Journal vol. 8 (1995), 101; W. G. O’Neill, ‘Gaining
Compliance without Force: Human Rights Field Operations’, in S. Chesterman (ed.), Civilians
in War (Boulder: Lynne Reinner, 2001); I. Martin, ‘Paper versus Steel: the First Phase of the
International Civilian Mission in Haiti’, and C. Granderson, ‘Institutionalizing Peace: The
Haiti Experience’, in Honoring Human Rights.

?  The United Nations Human Rights Verification Mission in Guatemala (MINUGUA).
See L. Franco and J. Kotler, *Combining Institution Building and Human Rights Verification in
Guatemala: The Challenge of Buying in Without Selling Out’, in Honoring Human Rights.
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special rapporteur for that region'” and, in 1993, had assumed responsibility to
take over the UN human rights programme in Cambodia upon the closure of the
United Nations Transitional Authority in Cambodia (UNTAC). In 1994, in response
to the Rwanda genocide and under the guidance of the newly appointed first UN
high commissioner for human rights,"" the Centre established a mission'> which,
by late 1995 comprised 130 international staff."* 1995 also saw the deployment by
the Centre of human rights monitors in Burundi. These missions were launched
notwithstanding the Centre’s lack of relevant experience and infrastructure and were
funded by voluntary contributions rather than, as was the case for the New York-led
operations, from the regular UN budget."

By the mid-1990s,'" commentators were drawing attention to anumber of concerns
regarding the development of human rights field operations. These included: (a) the
need to ensure that human rights be addressed in the design and operation of all New
York-led peace missions rather than the handful that have been mentioned here; (b)
how best to involve the Geneva-based high commissioner for human rights and the
Centre in the guidance of these missions; (c¢) the unsustainability of the Geneva-led
voluntarily funded operations; (d) how best to balance the monitoring functions of
such missions with the delivery of capacity building technical cooperation; and (e)
the extent to which regional organisations could or would mount human rights field
operations.

' A similar scheme was envisaged to support the mandate of the special rapporteur on
Iraq but deployment to that country was not feasible.

" The post was established by UN General Assembly resolution 141 (1993), UN Doc.
A/RES/48/141 (1993). See Ramcharan, The United Nations High Commissioner for Human
Rights.

"2 Human Rights Field Operation for Rwanda (HRFOR)

" See W. Clarance, ‘The Human Rights Field Operation in Rwanda: Protective Practice
Evolves on the Ground’, /nternational Peacekeeping vol. 2, no. 3 (1995); 1. Martin, ‘After
Genocide: The UN Human Rights Field Operation in Rwanda’, in Honoring Human Rights: T.
Howland, ‘Mirage, Magic or Mixed Bag? The United Nations High Commissioner for Human
Rights” Field Operation in Rwanda’, Human Rights Quarterly vol. 21, no. 1 (1999).

'* With the single exception of the Cambodia office the core costs of which are met from
the UN regular budget.

" See the papers presented at meetings in 1995 and 1998 contained in Honoring
Human Rights; D. Garcia-Sayan, ‘Human Rights and Peacekeeping Operations’, University
of Richmond Law Review vol. 29, no. 1 (1994); D. Little, ‘Protecting Human Rights During
and After Conflicts: The Role of the United Nations’, Tulsa Journal of Comparative and
International Law vol. 4, no. 1 (1996); W. Clarance, ‘Field Strategy for the Protection of
Human Rights’, International Journal of Refugee Law vol. 9, no. 2 (1997); 1. Martin, ‘Human
Rights Monitoring and Institution-Building in Post-Conflict Societies: The Role of Human
Rights Field Operations’, paper delivered to USAID Conference, ‘Promoting Democracy,
Human Rights and Reintegration’, October 30-31, 1997, on file with the present author, and
I. Martin, ‘A New Frontier: The Early Experience and Future of International Human Rights
Field Operations’, Netherlands Quarterly of Human Rights vol. 16, no. 2 (1998). See also
O’Neill, *Gaining Compliance without Force’.
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These concerns came to be addressed within the context of a general move to
operationalise the notion of human rights as a cross-cutting responsibility in all the
work areas of the UN — a concept that was articulated by the secretary-general in his
1996 UN Reform Programme.'® In the first place, the Centre for Human Rights (from
1998 renamed OHCHR) adopted a policy of seeking, as far as possible, to insert
human rights components in New York-led missions rather than itself mounting
entire operations. New York departments, for their part, grew increasingly willing
to insert human rights components as integral parts of peacekeeping and, to a lesser
extent, peacemaking operations. It was in this context that human rights programmes
were located in UN missions such as those for Georgia,'” Liberia,'® Angola,'” Sierra
Leone,?’ Guinea-Bissau, Democratic Republic of Congo®' and Ethiopia and Eritrea.*?
Those UN missions which assumed transitional authority, such as in Kosovo® and
East Timor,* also included human rights components.

16 Report of the Secretary-General, Renewing the United Nations: A Programme for
Reform, UN Doc. A/51/950 (1997).

" The United Nations Observer Mission in Georgia (UNOMIG). The human rights
component of this mission is jointly staffed by UN and OSCE human rights officers.

' The United Nations Observer Mission in Liberia (UNOMIL). See B. Nowrojee,
‘Joining Forces: United Nations and Regional Peacekeeping — Lessons from Liberia’,
Harvard Human Rights Journal vol. 8 (1995), p. 129; and A. Clapham and F. Martin, ‘Smaller
Missions Bigger Problems’, in Honoring Human Rights.

' The United Nations Verification Mission II1 and the United Nations Observer Mission in
Angola, (UNAVEM II1 and UNOMA). See chapter 16 by T. Howland in the present volume.

2 The United Nations Observer Mission in Sierra Leone and the United Nations
Assistance Mission in Sierra Leone (UNOMSIL and UNAMSIL). See O’Flaherty, ‘Sierra
Leone’s Peace Process’; Centre for Humanitarian Dialogue, Politics and Humanitarianism,
Coherence in Crisis? (Geneva: 2003), chapter 5.

> The United Nations Organisation Mission in the Democratic Republic of the Congo
(MONUC). See Centre for Humanitarian Dialogue, Politics and Humanitarianism, Coherence
in Crisis?

2 The United Nations Mission in Ethiopia and Eritrea (UNMEE).

23 The United Nations Mission in Kosovo (UNMIK). See W. Betts e al., ‘The Post-
Conflict Transitional Administration of Kosovo and the Lessons Learned in Efforts to Establish
a Judiciary and Rule of Law’, Michigan Journal of International Law vol. 22, no. 3 (2001);
H. Strohmeyer, ‘Collapse and Reconstruction of a Judicial System: The United Nations
Missions in Kosovo and East Timor’, American Journal of International Law vol. 95, no. 1
(2001); H. Strohmeyer, ‘Making Multilateral Interventions Work: The UN and the Creation of
Transitional Justice Systems in Kosovo and East Timor’, Fletcher Forum of World Affairs vol.
25, no. 2 (2001), 107; D. Marshall and S. Inglis, ‘The Disempowerment of Human Rights-
Based Justice in the United Nations Mission in Kosovo’, Harvard Human Rights Journal vol.
16 (2003), 95.

** The United Nations Transitional Administration in East Timor (UNTAET). See
Strohmeyer, ‘Making Multilateral Interventions Work: The UN and the Creation of Transitional
Justice Systems in Kosovo and East Timor’; D. Criswell, ‘Durable Consent and a Strong
Transitional Peacekeeping Plan: The Success of UNTAET in Light of the Lessons Learned
in Cambodia’, Pacific Rim Law and Policy Journal vol. 2, no. 3 (2002); B. Kondoch, ‘The



