LOCAL GOVERNMENT LAW

CASES AND MATERIALS

Fourth Edition

Gerald E. Frug
Richard T. Ford
David J. Barrox_l

./4mencan cueéooé ~S)erie5 .

. THOMSON

—aj—

WEST




LOCAL GOVERNMENT
LAW

Fourth Edition

By

Gerald E. Frug
Louis D. Brandeis Professor of Law,
Harvard University

Richard T. Ford

George E. Osborne Professor of Law,
Stanford University

David J. Barron
Professor of Law,
Harvard University

AMERICAN CASEBOOK SERIES®

THOIVISON

WEST

Mat #40333975



Thomson/West have created this publication to provide you with accurate and authoritative informa-
tion concerning the subject matter covered. However, this publication was not necessarily prepared
by persons licensed to practice law in a particular jurisdiction. Thomson/West are not engaged in
rendering legal or other professional advice, and this publication is not a substitute for the advice of
an attorney. If you require legal or other expert advice, you should seek the services of a competent
attorney or other professional.

American Casebook Series and West Group are trademarks
registered in the U.S. Patent and Trademark Office.

COPYRIGHT © 1988, 1994 WEST PUBLISHING CO.
© West, a Thomson business, 2001
© 2006 Thomson/West

610 Opperman Drive

P.O. Box 64526

St. Paul, MN 55164-0526

1-800-328-9352

Printed in the United States of America

ISBN 0-314-15903-7

(8

CONSUMER RECYCLED PAPER

@ TEXT IS PRINTED ON 10% POST (co)



West’s Law School
Advisory Board

JESSE H. CHOPER

Professor of Law,
University of California, Berkeley

DAVID P CURRIE

Professor of Law, University of Chicago

YALE KAMISAR

Professor of Law, University of San Diego
Professor of Law, University of Michigan

MARY KAY KANE

Chancellor, Dean and Distinguished Professor of Law,
University of California,
Hastings College of the Law

LARRY D. KRAMER

Dean and Professor of Law, Stanford Law School

WAYNE R. LaFAVE

Professor of Law, University of Illinois

JONATHAN R. MACEY

Professor of Law, Yale Law School

ARTHUR R. MILLER

Professor of Law, Harvard University

GRANT S. NELSON

Professor of Law,
University of California, Los Angeles

JAMES J. WHITE

Professor of Law, University of Michigan



For Stephen and Emily
— Gerald E. Frug

For Marlene
— Richard T. Ford

For Cecilia and Leo
— David J. Barron

iii



Introduction

Studying local government law requires thinking about the organiza-
tion of American government: how much decentralization of power is pos-
sible — and desirable — in the United States? Given the way that decen-
tralized power is now being exercised by local governments in
metropolitan regions throughout the country, one could frame this ques-
tion in more specific terms: can governmental power be decentralized
without creating and perpetuating inequality within and between local
jurisdictions? Or, put differently, how can power be decentralized in a
way that would overcome existing inequality?

Decentralization has always been a controversial topic in American
political life. Many people, both on the right and the left of the American
political spectrum, argue that decentralization of power is an essential
and increasingly threatened ingredient of political freedom. Genuine
democratic self government, they claim, is possible only on a local level
because only local government is close enough to its constituents to per-
mit their own participation in the decisionmaking that affects their lives.
Moreover, only a local government can tailor its policies to the needs and
desires of a particular community. Others, however, defend the long-
standing effort in the United States to increase the power of state govern-
ments over cities and to increase the power of the federal government
over both states and cities. Centralization, they contend, is necessary to
regulate the effects of local decisionmaking on outsiders, to minimize con-
flicts between local policies, to overcome inter-jurisdictional inequity, and
to prevent the invasion of minority rights.

Local government law is one of the ways in which the legal system
resolves this debate between proponents of decentralization and central-
ization. The constitutional provisions, statutes, and cases reproduced in
this casebook not only raise but seek to answer critical questions about
the proper organization of governmental power: Should local government
law embody a view of society that favors the decentralization of power? If
so (or if not), how is the term “decentralization” defined? What specifi-
cally can (and should) be done to change the balance of power among fed-
eral, state, and local governments?

To examine the answers offered by local government law to these
questions, this casebook is organized into four parts. Chapter One intro-
duces the basic arguments for and against the decentralization of power
that pervade the cases and materials found in the rest of the casebook. It
also introduces the complexities involved in making a public/private dis-
tinction when power is decentralized in America — not just to cities, local
public authorities, business improvement districts, and charter schools
but also to homeowners associations and shopping malls. Chapter Two
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vi INTRODUCTION

then addresses the question of the relationships between cities and states
and between cities and the federal government. Since local governments
are subject to the exercise of both state and federal power, the extent of
their authority depends in large part on how this centralized power is
exercised. Chapter Two thus focuses on important state law concepts,
such as home rule, and on issues of federal constitutional law, such as the
recent effort by the Supreme Court of the United States to limit federal
power over both cities and states.

Chapter Three shifts the subject of inquiry to the problem of inter-
local relationships. Because American metropolitan areas are divided
into dozens (sometimes hundreds) of separate cities, decentralization of
power requires an allocation of responsibilities not only between cities
and higher levels of government but also among neighboring cities.
Chapter Three focuses specifically on the relationships between central
cities and suburbs located in the same metropolitan area and among the
suburbs themselves. It examines critical issues such as race and class
segregation, inequalities of wealth, and sprawl. In doing so, it deals not
only with the current legal rules that determine the nature of these rela-
tionships but also with possible changes in the existing legal structure,
such as regional solutions to city-suburb conflict. Finally, Chapter Four
investigates the legal relationship between city governments and their
constituents. The quality of life of most Americans is significantly affect-
ed by the exercise of city power: by the ability of cities to determine the
community’s character through zoning and community economic devel-
opment, by the ways in which cities raise revenue and deliver city ser-
vices, and by the allocation of the right to vote in local elections. Chapter
Four addresses issues such as these and, by doing so, examines such cut-
ting edge urban issues as the privatization of governmental services,
crime control mechanisms ranging from community policing to private
security guards, school vouchers, and the transformation of areas of
major central cities into urban theme parks.

This casebook, in sum, concentrates on three relationships: between
cities and higher levels of government, between neighboring cities, and
between cities and the people who live within their boundaries. The
problems engendered by these three relationships are the basic ingredi-
ents of local government law, and the ways in which these ingredients
interact helps determine the extent to which current local government
law rules generate — or help to overcome — inequality.

An example of what we have in mind when we say this might be help-
ful. Consider two legal powers discussed below in Chapter Three: the
state-granted power given many American local governments to engage
in exclusionary zoning and the additional power states grant them to
spend the money they raise in property taxes solely on their residents.
The first of these powers allows cities to design what their communities
looks like and, by doing so, has enabled them to determine the types of
residents that will inhabit them. The easiest way to achieve such a goal
is to specify the kind of housing that will be permitted in the city and to
do so in a way that makes it very expensive: limiting housing to single-
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family residences, requiring large lots on which they can be built, increas-
ing the amount of space between houses, and so forth. If no apartments
or houses suitable for the poor are allowed, the poor are not able to move
to town. The town can therefore become what is often called an “exclu-
sive” community. This zoning power is then accompanied by the second
important legal power just mentioned: the ability of residents to treat the
property within their city limits as their own property — as a resource
that can be used to support the people who live within city boundaries
and no one else. Since local government financing is largely dependent
on the property tax in the United States, prosperous communities, once
they exclude the poor, can therefore support their services in a much
more lavish way than can their poorer neighbors. Indeed, if their proper-
ty is worth a lot, they can raise a lot of money even with a low tax rate.
In cities with low property values, on the other hand, it is impossible to
raise much money even if the tax rate is very high.

For many, these two rules create a legal structure that allows people
to govern themselves. By delegating these powers to local residents, the
states enable them to fund their own governments and create the kind of
community in which they would like to live. This perspective has consid-
erable influence; that’s why most states have enacted these two rules.
From this perspective, an effort to redistribute local taxes to neighboring
communities would be seen as an attempt to reallocate the wealth. And
an effort to limit the exercise of the zoning power would be viewed as
inviting centralized control over the character of one’s own community.
Besides, advocates of these rules might add, by allowing each community
to offer prospective residents a package of services, priced through taxes
at a certain level, neighboring cities can compete with one another and
thereby enable a mobile citizenry to choose the package they prefer.

For us, however, as for many others, these two legal rules do as much
to limit local power as to protect it. Together, they fuel suburban sprawl.
They enable the wealthy to move to an area that excludes the poor and
then spend the money raised in taxes only on themselves. Indeed, those
who can afford to move across city lines can dramatically improve their
life simply by leaving other people behind. Some people move to wealthy
communities, if they can afford it, simply to save the money that they
would have spent on the poor had they remained in a class-integrated
jurisdiction. As the wealthy move to their suburbs with this cost-con-
sciousness in mind, taking their resources with them, the cities they
abandon begin to decline. As a result, people in the middle class move to
their own suburbs and exclude those poorer than they are, and the cen-
tral cities decline even further. In short, these two legal rules create a
sprawl machine — they create a legally-generated incentive to move out
of town. By offering this legally-generated incentive, they disempower
the cities left behind.

The materials in all four chapters are designed to investigate how
this sprawl machine is constructed by legal doctrine and the kinds of
changes that could be made in legal rules in order to produce a different,
more equitable, metropolitan design. They are also designed to question
whether moving to a more equitable metropolitan design requires us to
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give up on decentralization. Could a change in the design of this sprawl
machine promote local power rather than limit it? If so, what would such
a change look like?

As this example illustrates, the selection and organization of topics
and materials in this casebook — like in any casebook — represent only
one of the many possible ways to define the relevant subject matter.
Some topics have been omitted that could well have been covered in a
local government law course, and others have been included even though
no one before us has thought them essential. Although this kind of par-
tiality exists in all casebooks, we want to encourage readers of this case-
book to be mindful of our prejudices. Question why the materials are
presented in the way they are, and consider what kinds of issues and per-
spectives have been omitted. We have sought to emphasize the relevance
of our partiality in this casebook by including a number of excerpts from
our own published work. We believe that this form of presentation alerts
readers to the fact that our discussion of an issue is not the only possible
way to understand it. We expect these excerpts from our work to be read
critically; they are included not only to persuade but also to provoke
thinking about the subject.

This casebook also includes a number of excerpts from books and
articles dealing with questions of political theory, urban history, urban
sociology, urban economics, and geography (as well as a few excerpts from
a work of fiction). These excerpts are designed to introduce the reader to
nonlegal materials that illuminate and are illuminated by legal doctrine.
We have included relatively substantial excerpts from these works in the
belief that local government law can be understood only in the context of
the historical development of cities in America and in terms of the variety
of non-legal theories that the legal doctrines governing city power have
relied on and incorporated. Not only are non-legal materials scattered
throughout the casebook but a special section of each chapter of the case-
book is devoted entirely to democratic theory. These sections are
designed to suggest criticisms of the conceptions of democracy found in
local government law and to offer ways of thinking about alternatives to
these conceptions. To evaluate the possible ways of decentralizing power
in America, it is important to understand not only the versions of democ-
racy that the law has embraced but also the versions that, although possi-
ble, the law has rejected.

Finally, we need to make a technical point about the presentation of
the materials. Citations and footnotes have been omitted from both the
cases and the work of commentators and concurring and disenting opin-
ions have been omitted from the cases without specifically noting these
omissions. When footnotes are included in the materials, they retain the
original numbering.

GERALD E. FrUG
RicHARD T. FORD
DaviD J. BARRON

June, 2005
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