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CULTURAL HERITAGE IN
INTERNATIONAL INVESTMENT LAW
AND ARBITRATION

Can states adopt protectionist cultural policies? What are the limits,
if any, to state intervention in cultural matters? A wide variety of cultural
policies may interfere with foreign investments, and a tension therefore
exists between the cultural policies of the host state and investment treaty
provisions. In some cases, foreign investors have claimed that cultural
policies have negatively affected their investments, thereby amounting to
a breach of the relevant investment treaty. Investment treaty arbitration
constitutes a sophisticated means of dispute settlement. As a result,
foreign investors choose to take their disputes to investment treaty
tribunals when such disputes nevertheless contain obvious cultural
issues. This study maps the relevant investor-state arbitrations concern-
ing cultural elements and shows that arbitrators have increasingly taken
cultural concerns into consideration in deciding cases brought before
them, eventually contributing to the coalescence of general principles of
law demanding the protection of cultural heritage.

VALENTINA VADI is a reader in international economic law at Lancaster
University. She was previously an Emile Noél Fellow at the Jean Monnet
Center for International and Regional Economic Law, New York
University, and a Marie Curie Fellow at Maastricht University. Her
main areas of research are in international economic law and interna-
tional cultural law.
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FOREWORD

It is my pleasure to present to the reader this monograph by Valentina Vadi,
which she prepared during the years 2011-2013, as a Marie Curie post-
doctoral fellow of Maastricht University’s Faculty of Law. Valentina Vadi
has recently published a book on Public Health in International Investment
Law and Arbitration (2012), which is based on her PhD dissertation, which
she successfully defended at the European University Institute in Florence.
In the present book, Valentina Vadi explores another area in which invest-
ment law meets the concern of states and local communities to protect
important non-market values. After the public health concern explored in
her previous book, here Valentina Vadi examines the cultural heritage
concern. Whereas transnational economic activity is a source of cultural
exchange between countries and can promote greater cultural liberty,
tensions between investment and culture also frequently arise. This book
shows how legitimate concerns for the protection of the cultural heritage or
cultural identity of the host state may lead to limitations of transnational
economic activity, which are then adjudicated by arbitral tribunals or other
fora where such investment disputes are settled. What is remarkable in
Valentina Vadi's approach to the study of these issues, is the equal ease with
which she analyses the domains of international investment law and inter-
national cultural law. The first two chapters, in fact, give a succinct pre-
sentation of those two sub-fields of international law, thereby setting the
scene for the other chapters in which the multiple tensions and conciliations
between them are analysed in great detail, and in a style which combines
legal rigour with elegance and clarity. I warmly recommend this book to the
reader interested in the legal aspects of economic and cultural globalization.

Bruno De Witte
Professor of European Union Law,
Maastricht University and European University Institute, Florence



PREFACE

The original idea for this book came about in 2007 during the time
I spent as a researcher at the European University Institute in Florence,
Italy. Not only is Florence a World Heritage site of ineffable beauty but it
was also a financial capital during the Renaissance period, home to
philosophical inquiry and capital flows, religious iconoclasm and
supreme artistic expression, power struggles and influential political
thinking. Money and beauty undeniably attract the interest of many;
and my investigation started at the crossroads between two major fields
of international law dedicated to the study of these concepts: interna-
tional investment law and international cultural law. Coming across a
large number of culture-related investment treaty arbitrations, I began to
wonder why so many culture-related cases had been arbitrated before
investment treaty tribunals. Since 2007 my investigation has focused on
how arbitral tribunals have adjudicated these disputes and what impli-
cations this emerging jurisprudence could have for international law.

On a more personal level, the book reconciles two streams of pas-
sionate interest: interest in law and the social sciences, and interest in art
and architecture that my mother — architect and professor of art history -
passed on to me. This book is a tribute to the beauty of Florence and
other heritage sites all around the world - to their inhabitants, and to
those who struggle for the protection of their heritage as a fundamental
component of their human rights. May the protection of cultural herit-
age flourish farther and promote respect for human dignity and peaceful
dialogue among nations. )

V.V.
New York, 1 November 2013
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