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PREFACE

THE core of this book is its second Part. In one long movement
of thought, these chapters (III-XII) sketch what the textbook
taxonomists would label an ‘ethics’, a ‘political philosophy’, and a
‘philosophy of law’ or ‘jurisprudence’. We may accept the labels,
as a scholarly convenience, but not the implication that the ‘dis-
ciplines’ they identify are really distinct and can safely be pursued
apart. Parts One and Three are, in a sense, outriders. Anyone
interested in natural law simply as an ethics may omit Chapter I;
anyone whose concerns are limited to jurisprudence may omit
Chapter XIII. And those who want to see, in advance, how
the whole study yields an understanding very different from the
accounts of ‘natural law’ in their textbooks of jurisprudence and
philosophy might turn first to Chapter XII, and then perhaps to
Chapter II.

The book is no more than introductory. Countless relevant
matters are merely touched upon or are passed over altogether.
Innumerable objections receive no more than the silent tribute
of an effort to draft statements that would prove defensible if a
defence against objections were explicitly undertaken. No effort
is made to give an ordered account of the long history of
theorizing about natural law and natural rights. For experience
suggests that such accounts lull rather than stimulate an interest
in their subject-matter. And indeed, the history of these theories
can only be properly understood by one who appreciates the
intrinsic problems of human good and practical reasonableness
with which the theorists were grappling. So my prior concern
iIs to give my own response to those problems, mentioning
other theories only where I think they can both illuminate and
be illuminated by the theory presented in this book. My hope
is that a re-presentation and development of main elements of
the ‘classical’ or ‘mainstream’ theories of natural law, by way of
an argument on the merits (as lawyers say), will be found useful
by those who want to understand the history of ideas as well
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as by those interested in forming or reforming their own view of
the merits.

Every author has his milieu; this book has roots in a modern
tradition that can be labelled ‘analytical jurisprudence’, and my
own interest in that tradition antedates the time when I first
began to suspect that there might be more to theories of natural
law than superstition and darkness. Someone who shared my
theory of natural law, but whose focus of interest and competence
was, say, sociological jurisprudence or political theory or moral
theology, would have written a different book.

In 1953 Leo Strauss prefaced his study of natural law with
the warning that ‘the issue of natural right presents itself today
as a matter of party allegiance. Looking around us, we see two
hostile camps, heavily fortified and guarded. One is occupied by
the liberals of various descriptions, the other by the Catholic
and non-Catholic disciples of Thomas Aquinas’.’ Things have
changed during the last 25 years, and the debate need no longer
be regarded as so polarized. Still, the issues tackled in this
book go to the root of every human effort, commitment, and
allegiance, and at the same time are overlaid with a long and
continuing history of fierce partisanship. So it may be as well
to point out that in this book nothing is asserted or defended
by appeal to the authority of any person or body. I do quite
frequently refer to Thomas Aquinas, because on any view he
occupies a uniquely strategic place in the history of natural
law theorizing. Likewise, 1 refer occasionally to the Roman
Catholic Church’s pronouncements on natural law, because that
body is perhaps unique in the modern world in claiming to be an
authoritative exponent of natural law. But, while there is place for
appeal to, and deference to, authority, that place is not in philo-
sophical argument about the merits of theories or the right
response to practical problems, and so is not in this book.

My arguments, then, stand or fall by their own reasonable-
ness or otherwise. But that is not to say that there is much that
is original in them. My debts to Plato, Aristotle, Aquinas, and
other authors in that ‘classical’ tradition are recorded in the

' Strauss, Natural Right and History (Chicago: 1958), 7.
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footnotes and in the more discursive notes following each chapter.
My debt to Germain Grisez is similarly acknowledged, but calls for
explicit mention here. The ethical theory advanced in Chapters
I11-V and the theoretical arguments in sections V1.2 and XII1.2 are
squarely based on my understanding of his vigorous re-presenta-
tion and very substantial development of the classical arguments
on these matters.

[ have, of course, many other debts, particularly to David Alston,
David Braine, Michael Detmold, Germain Grisez, H. L. A. Hart,
Neil MacCormick, J. L. Mackie, Carlos Nino, and Joseph Raz, who
from their diverse standpoints offered comments on the whole or
substantial parts of a draft.

The book was conceived, begun, and finished in the University of
Oxford, whose motto could be placed at the end of Part Three. But
the book was mainly written in Africa, in Chancellor College at
the University of Malawi, in an environment at once congenial
and conducive to contemplation of the problems of justice, law,
authority, and rights.

March 1979



PREFACE TO THE SECOND EDITION

THE text of the first edition, including its footnotes and the
endnotes to each chapter, is almost unchanged. Typographical
and other formal errors have been corrected, and two or three
kinds of locution whose connotations have altered significantly
since 1979 have been adjusted. Although everything has been
reset, the pagination is the same, within one line per page, up to
the point where the Postscript begins, after which there is also an
enlarged Index to both the original book and the Postscript.

The aim of the Postscript is not to say everything that might
well be said if these matters were to be treated afresh. Rather it is to
indicate where the original needs, I think, amendment or supple-
mentation. The Postscript begins with some general observations,
by way of introductory Overview, and then comments on each
chapter section by section, in sequence. In the Index, references
to pages numbered above 413 are to new material.

This new edition was prepared in conjunction with the five
volumes of my Collected Essays (hereafter CEJF). References in the
Postscript to items republished in those volumes use the form
essay 11.18 and so forth. Where the original edition cited some-
thing republished in CEJF, a supplementary reference in that
form has also been inserted. Each of those five volumes contains
a substantially complete Bibliography of my publications both
before and after Natural Law and Natural Rights. The short Bibli-
ography of Cited Essays, after the Postscript, locates each of the
works of mine cited in the Postscript, whether or not republished
in CJEFE

The editor of the Clarendon Law Series kindly allowed me to
use a cover picture in the style of the Collected Essays. Like the
picture for CEJF I, but not the other volumes, this is an oil
painting. Done in 1891 by Edward White, it is called White
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Saltbush, and depicts results of human purpose and action, to
‘subdue the earth’, in vast areas of marginal land in South Aus-
tralia that are neither as near-desert as Lake Torrens (CEJF V)
nor as hospitable and fertile as Adelaide (CEJF 11l and IV) or the
Barossa Valley (CEJF 1I).

February 2011
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I

EVALUATION AND THE DESCRIPTION
OF LAW

1.1 THE FORMATION OF CONCEPTS FOR
DESCRIPTIVE SOCIAL SCIENCE

THERE are human goods that can be secured only through the
institutions of human law, and requirements of practical reason-
ableness that only those institutions can satisfy. It is the object
of this book to identify those goods, and those requirements of
practical reasonableness, and thus to show how and on what
conditions such institutions are justified and the ways in which
they can be (and often are) defective.

[t is often supposed that an evaluation of law as a type of social
institution, if it is to be undertaken at all, must be preceded by
a value-free description and analysis of that institution as it
exists in fact. But the development of modern jurisprudence
suggests, and reflection on the methodology of any social science
confirms, that no theorist can give a theoretical description
and analysis of social facts without also participating in the
work of evaluation, of understanding what is really good for
human persons, and what is really required by practical
reasonableness.

A social science, such as analytical or sociological juris-
prudence, seeks to describe, analyse, and explain some object or
subject-matter. This object is constituted by human actions,
practices, habits, dispositions, and by human discourse. The
actions, practices, etc., are certainly influenced by the ‘natural’
causes properly investigated by the methods of the natural
sciences, including a part of the science of psychology. But the
actions, practices, etc.,, can be fully understood only by
understanding their point, that is to say their objective, their
value, their significance or importance, as conceived by the
people who performed them, engaged in them, etc. And these
conceptions of point, value, significance, and importance will
be reflected in the discourse of those same people, in the con-



