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Acquired Rights Directive

Conseil Européene Employeurs Publique (EU Public
Sector Organisation)

Conseil des Fédérations Industrielles d’Europe
Collective Redundancies Directive

EU Commission’s department managing social affairs
and employment relations

European Community

European Convention on Human Rights
European Court of Justice
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European Community Shipowners™ Association
European Coal and Steel Community
economically dependent workers

European Economic Area

European Economic Community

European Employment Strategy

European Federation of Retired and Elderly Persons
European Free Trade Association

European monetary union

European Parliament

European Social Fund
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economic, technological and organisational
European Trade Union Confederation
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European Union
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International Labour Organisation
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viii



OMC
SAPs

SE

SMEs
SPA

TEU

UN
UEAPME

UNICE

WTD
WTO

Glossary of terms ix

Open Method of Co-ordination

Social Action Programmes

Societas Europea

Small and medium-sized enterprises
Agreement on Social Policy

Treaty on European Union

United Nations

Union Européenne de 1"Artisant et des Petits et
Moyennes Entreprises

(EU Association of Small Businesses)
Union industria employeurs Européenne
(EU Employers’ Organisation)
Working Time Directive

World Trade Organization



Table of cases

Adoui and Cornuaille v. Belgian State (Joined Cases 115 and 116/81) [1982]
ECR 1665

Albany International BV v. Stichting Bedrijfspensioenfonds Textielindustrie
(Case C-67/96), judgment of 21 September 1999

Arcaro, Criminal Proceedings against (C-168/95) [1996] ECR 1-4705

Barber v. Guardian Royal Exchange (Case C-268/88) [1990] ECR 1-1889

Bettray v. Staatssecretaris van Justitie (Case 344/87) [1989] ECR 1621

Bilka-Kaufhaus v. Weber von Hartz (Case 170/84) [1986] ECR 1607

Bork International v. Foreningen af Arbejdsledere I Danmark (Case
C-101/87) [1988] ECR 3057

Botzen v. Rotterdamse Drbogdok Maatschappij (Case C-186/83) [1985] ECR
519

Boyle v. Equal Opportunities Commission (Case C-411/96) [1998] ECR
[-6401

Brasserie du Pécheur v. Bundesrepublik Deutschland and R v. Secretary of
State for Transport, ex parte and Factortame (No. 3) (Joined Cases C-46/93
and C-48/93) [1996] ECR 1-1029

Brown v. Secretary of State for Scotland (Case 197/86) [1986] ECR 3205

Centre Public d’Aide Sociale de Courcelles v. Lebon (C-316/85) [1987] ECR
[-2811

CILFIT and Lanificio di Gavardo SpA v. Ministry of Health (Case 283/81)
[1982] ECR 3415

Commission v. Denmark (Case 143/83) [1985] ECR 427

Commission v. UK (Case C-383/92) [1994] ECR 1-2479

D’Urso v. Ercole Marelli Elettromeccanica Generale (Case C-362/89) [1991]
ECR 1-4105

Da Costa en Schaake NV, Jacob Meijer NV, & Hoechst-Holland NV v.
Nederlandse Belastingadministratie (C-28-30/62) [1963] ECR 31

Danskmetalarbejderforbund v. Nielsen (C-284/83) [1985] ECR I-553

Defrenne (no.1) v. Belgian State (Case 80/70) [1971] ECR 445

Defrenne v. SABENA (No. 2) (Case 43/75) [1976] ECR 455

Dekker v. Stichting Vormingscentrum voor Junge Volwassen Plus (Case
C-177/88) [1990] ECR 1-3941

Diatta v. Land Berlin (Case 267/83) [1985] ECR 567

Dietrich v. Westdeutscher Rundfunk (C-11/99) [2000] ECR I-5589

X



Table of cases Xi

Dillenkofer and Others v. Bundesrepublik Deutschland (Joined Cases C-178,
C-179, C-188, C-189 and C-190/94) [1996] ECR 1-4845

Federal Republic of Germany v. European Parliament and Council of the
European Union (C-233/94) [1997] ECR 1-2405

Foreningen af Arbejdsledere i Danmark v. Daddy's Dance Hall A/s (Case
324/86) [1988] ECR 739

Francovich (No. 1) and Bonifaci v. Italian Republic (Joined Cases C-6 and
Case C-9/90) [1991] ECR 1-5357

Grant v. South West Trains (Case C-249/96) [1998] ECR 1-621

Groener v. Minister for Education (Case 379/87) [1989] ECR 3967

Giil v. Regierungsprisident Diisseldorf (Case 131/85) [1986] ECR 1573

Henke (Annette) v. Gemeinde Schierke and Verwaltungsgemeinschaft (Case
C-298/94) [1996] ECR 1-4989

Hill (Kathleen) and Anne Stapleton v. Revenue Commissioners (Case
C-243/95) [1998] ECR 1-3739

Hoeckstra v. Bedrijfsvereniging Detailhandel (Case 75/63) [1964] ECR 347

Internationale Handelsgesellschaft mbH v. Einfuhr- und Vorratsstelle fiir
Getreide und Futtermittel (Case 11/70) [1970] ECR 1125

Jiminez Melgar v. Ayuntamiento de Los Barrios (Case C-438/99)

Johnston v. Chief Constable of the RUC (C-222/84) [1986] ECR 1651

Kalanke v. Freie und Hansestadt Bremen (Case C-450/93) [1995] ECR I-3051

Kempf v. Staatssecretaris van Justitie (Case 139/85) [1986] ECR 1741

Kolpinghuis Nijmegen BV, Criminal Proceedings against (Case 80/86) [1987]
ECR 3969

Kortner v. Council of the European Communities (C-175/73) [1974] ECR 917

Kremzow v Austrian Republic (Case C-299/95) [1997] ECR 1-2629

Lair v. Universitit Hannover (Case 39/86) [1988] ECR 3161

Landeshauptstadt Kiel v. Jaeger (C-151/02) [2003] ECR 1-8389

Levin v. Staatssecretaris van Justitie (Case 53/81) [1982] ECR 1035

Marleasing SA v. La Comercial Internacional de Alimentacion (Case
C-106/89) [1990] ECR 1-4135

Marschall v. Land Nordhrhein-Westfalen (Case C-409/95) [1997] ECR
1-6363

Marshall v. Southampton and South West Hampshire Area Health Authority
(Teaching) (No. 2) (C-271/91) [1993] ECR 1-4367

Maurissen and European Public Service Union v. Court of Auditors (Joined
Cases C-193/87 and C-194/87) [1990] ECR I-95

Merckx v. Ford Motors Company and Neuhuys (Joined Cases C-171 and
C-172/94) [1996] ECR 1-1253

Nold KG v. Commission (Case 4/73) [1974] ECR 491

Oy Liikenne Ab v. Liskojdrvi and Juntunen (C-172/99) [2001] ECR 1-745

P v. S and Cornwall County Council (Case C-13/94) [1996] ECR 1-2143



Xii Table of cases

R v. Bouchereau (Case 30/77) [1977] ECR 1999

R v. Immigration Appeal Tribunal (Antonissen) (C-292/89) [1991] ECR 1-745

R v. Immigration Appeal Tribunal and Surinder Singh, ex parte Secretary of
State for the Home Department (Case C-370/90) [1992] ECR 1-4265

R v. Secretary of State for Employment ex parte Seymour-Smith and Perez
(Case C-167/97) [1999] ECR 1-623

Rask and Christensen v. ISS Kantineservice (Case C-209/91) [1992] ECR
I-5755

Redmond (Dr Sophie) Stichting v. Bartol (Case C-29/91) [1992] ECR 1-3189

Reed (Case 59/85) [1986] ECR 1283

Rewe-Zentralfinanz eG v. Landwirtschaftskammer fiir das Saarland (Case
33/76) [1976] ECR 1989

Rockfon A/S v. Specialarbejderforbundet I Danmark, acting for Neilson (Case
C-449/93) [1995] ECR 1-4291

Rush Portuguesa Ltda v. Office Nationale d’Immigration (Case C-113/89)
[1990] ECR 1417

Rutilli v. Ministre de ’intérieur (Case 36/75) [1975] ECR 1219

Rygaard v. Stroe Moelle Akustik A/S (C-48/94) [1995] IRLR 51 ECJ/[1995]
ECR 1-2745

Schmidt v. Spar und Leihkasse (Case C-392/92) [1994] ECR I-1311

Sindicato de Médicos de Asistencia Piblica (SIMAP) v. Consellaria de
Sanidad y Consumo de la Generalidad Valencia (Case 303/98), Opinion of
16 December 1999

Spijkers v. Benedik (Case C-24/85) [1986] ECR 1119

Steymann v. Staatssecretaris van Justitie (Case 196/87) [1988] ECR 6159

Suzen (Ayse) v. Zehnacker Gebdudereinigung GmbH Krankenhausservice
(Case C-13/95) [1997] ECR 1-1259

Union royale belge des sociétés de football association and others v. Bosman
and others (C-415/93) [1995] 1-4921

United Kingdom v. Council (Working Time Case) (Case C-84/94) [1996]
ECR I-5755

Van Duyn v. Home Office (Case 41/74) [1975] ECR-1337

Van Gend en Loos v. Nederlandse Administratie der Belastingen (Case 26/62)
[1963] ECR |

Von Colson and Kamann v. Land Nordrhein-Westfalen (Case 14/83) [1984]
ECR 1891



Table of legislation

European Convention on Human Rights, 1950

European Coal and Steel Community Treaty, 1951

Treaty of Paris, 1952

Treaty of Rome, 1957

European Social Charter, 1961 (additional protocol guaranteed a series of
fundamental rights, 1988)

Paris Declaration of the Council (COM(91) 511), 1972

Social Action Programme, 1974

Commission Recommendation on the promotion of positive action for
women, 1984

Single European Act, 1987

Community Charter of Fundamental Social Rights of Workers, 1989

Treaty of Maastricht (Treaty on European Union/EC Treaty), 1992

Concordat of the Social Partners (COM(93) 600), 1993

Protocol to the European Social Charter providing for a system of collective
complaints, 1995

Treaty of Amsterdam, 1998

Council (Social Affairs — Employment Guidelines), 1999

Commission Code of Practice on sexual harassment, 1999

EU Charter of Fundamental Rights, 2000

Treaty of Nice, 2002

EU Constitutional Treaty (EU Constitution), 2004

Xiii



Table of EU Regulations

Regulation 1612/68 on the free movement of workers, amended by Regulation
312/76/EEC and Regulation 2434/92/EEC

Regulation 1251/70 on the right to remain in the host Member State

Regulation 1408/71 Social Security Regulation

EC Merger Regulations, 1986

Regulation 2157/2001 Regulation for a European Company Statute

Xiv



Table of Council Directives

Council Directive 64/221 (Derogations from the Free Movement)

Council Directive 68/630 on the rights of entry and residence

Council Directive 75/117/EEC Equal Pay Directive

Council Directive 75/129/EEC on the approximation of the laws of the
Member States relating to collective redundancies (Collective Redundan-
cies Directive)

Council Directive 76/207/EEC Equal Treatment Directive

Council Directive 77/187/EEC on the approximation of laws of the Member
States relating to the safeguarding of employees’ rights in the event of
transfers of undertakings, businesses, or parts of businesses (Acquired
Rights Directive)

Council Directive 78/855/EEC Third Council Directive concerning mergers of
public limited companies

Council Directive 79/7/EEC on the progressive implementation of the prin-
ciple of equal treatment for men and women in matters of social security

Council Directive 80/987/EEC on the approximation of laws of the Member
States relating to the protection of employees in the event of the insolvency
of their employer (Insolvency Directive)

Council Directive 86/378/EEC on equal treatment in occupational schemes of
social security

Council Directive 86/613/EEC on equal treatment in respect of self-employed
social security

Council Directive 89/391/EEC Framework Directive on health and safety

Council Directive 89/654/EEC on the minimum safety and health require-
ments for the workplace

Council Directive 89/655/EEC on the minimum health and safety require-
ments for the use of work equipment by workers

Council Directive 89/656/EEC on the minimum health and safety require-
ments for the use by workers of personal protective equipment at the
workplace

Council Directive 90/269/EEC on the minimum health and safety require-
ments for the manual handling of loads where there is a risk particularly of
back injury to workers

Council Directive 90/270/EEC on minimum health and safety requirements
for work with display screen equipment (VDUs)

XV



Xvi Table of Council Directives

Council Directive 90/394/EEC on the protection of workers from the risks
relating to exposure to carcinogens at work

Council Directive 90/679/EEC on the protection of workers from the risks
related to exposure to biological agents at work

Council Directive 91/533/EEC on an employer’s obligation to inform
employees of the conditions applicable (o the contract of employment
relationship (Proof of Employment Directive)

Council Directive 92/56/EEC amending Council Directive 75/129/EEC on the
approximation of the laws relating to collective redundancies (Collective
Redundancies Directive)

Council Directive 92/57/EEC on the implementation of minimum health and
safety requirements at temporary or mobile construction sites

Council Directive 92/58/EEC on the minimum requirements for the provision
of safety and/or health signs at work

Council Directive 92/85/EEC on the introduction of measures (o encourage
improvements in the safety and health at work of pregnant workers and
workers who have recently given birth or are breast feeding (10th)
(Pregnant Workers™ Directive)

Council Directive 93/104/EC Working Time Directive

Council Directive 94/33/EC Young Workers’ Directive

Council Directive 94/45/EC European Works Councils Directive

Council Directive 95/46/EC on data protection

Council Directive 96/34/EC Parental Leave Directive

Council Directive 96/71/EC Posted Workers Directive

Council Directive 96/97/EC amending Council Directive 86/378/EEC

Council Directive 97/42/EC, amended by Council Directive 99/38/EC

Council Directive 97/74/EC amending Council Directive 94/45/EC on
European works councils

Council Directive 97/80/EC Burden of Proof Directive

Council Directive 97/8 1/EC Part-time Work Directive

Council Directive 98/23/EC Directive on Part-time Work (extended to the
UK)

Council Directive 98/50/EC amending Council Directive 77/187/EEC

Council Directive 99/63/EC concerning the Agreement on the Organisation of
Working Time of Seafarers concluded by ECSA and FST

Council Directive 99/70/EC Fixed-term Work Directive

Council Directive 2000/78/EC establishing a general framework for equal
treatment in employment and occupation

Council Directive 2001/86/EC Directive on Employee Involvement

Council Directive 2002/14/EC National Consultation and Information
Directive



Table of national laws

Age Discrimination in Employment Act 1967 (US)
Fair Labor Standards Act 1994 (US)

Irish Trades Union Act 1941 (Ireland)

Irish Trades Union Act 1975 (Ireland)

Industrial Relations Act 1990 (Ireland)

Joint Regulation of Working Life Act 1976 (Sweden)
New Works Constitution Act 2001 (Germany)

Trade Union Law 1982 (France)

Trade Union Recognition Act 2000 (Ireland)



Preface

A distinguishing feature of economic integration in Europe has been a concern
for social, as well as economic development. The creation and consolidation
of a European Social Model has been the manifestation of this concern. This
model features a relatively high level of social protection, both in terms of
social welfare provision and in the creation of workers’ rights and employ-
ment regulation. The impact of this model on the economic and social
development of Europe has been much debated, but since the 2000 Lisbon
Council the Member States have agreed that this model is in need of
modernisation.

The objective set at Lisbon was of creating in Europe the most competitive
and dynamic knowledge-based economy in the world. This was felt by many
EU Member States to require fundamental reforms of social policy and the
explicit coordination of European social, employment and macroeconomic
policies. In the following chapters we explore the current status of European
social policy, examine its economic rationale, identify the main factors
promoting reform and assess the priorities for reform in the enlarged EU. Our
underlying concern is to question whether the successful modernisation of
employment regulations and social policies requires a new priority of EU
objectives in which economic and employment objectives supersede social
ones.

In seeking to answer this question we initially examine the history of
European social policy and employment regulation and examine the evolution
of legal and decision-making processes in the EU. In particular we report the
shift towards ‘soft law’ measures and the increasing use of derogation and
more flexible means of transposing European law into that of the individual
Member States. We assess the extent to which these shifts are a reflection of
the diversity of labour market behaviour in the EU or a response to a perceived
need to promote more flexible regulations. Our approach throughout is to
examine the economic rationale for regulations and to analyse the extent to
which individual Directives and regulations are consistent with both the EU’s
economic and social objectives. We conclude that in some areas, soft law
approaches provide a more effective mechanism, legally, politically and
economically, for promoting social development in an EU of 25 Member
States (EU25). The current Treaty base for social protection has served the EU
well in terms of developing principles, rights and freedoms. However this hard

xViil



Preface Xix

law approach has not prevented continuing large variations in effective
workplace rights across Member States. The emerging importance of social
dialogue proffers a more effective vehicle for resolving conflicts between the
economic and social objectives of the Union.

Our broad conclusion is that well-designed and clearly targeted
employment regulations, when framed with sensitivity towards the diversity
of labour market behaviour in an enlarged Europe, can promote both economic
and social development. We argue that the decline of Social Europe is not
inevitable: indeed the continuing widespread popularity of these policies
remains a crucial element in maintaining the social consensus essential for
continued European economic integration.

This book arises due to the timely events of enlargement, incorporating the
extension of Social Europe, and as a result of a fruitful collaboration of nearly
12 years between the authors, culminating in several contributions to the
economic-legal analysis of the EU social policy, as this book’s bibliography
will attest. As ever the authors wish to both warmly thank spouses and families
for their support in the writing of this book, as well as apologise for the mental
and physical absences caused by this publishing project. Thanks are also
expressed to Mark Butler for research assistance, Laura Short for efficient
secretarial service, and to our publisher for patience and kind assistance in
relation to its publication. The normal disclaimers apply, and the law is stated
as at 1 July 2004.

NJA and STH
Stoke-on-Trent and Manchester
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