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INSURANCE IN PRIVATE INTERNATIONAL LAW

This book provides a much-needed analysis of this very important subject
for international business lawyers, including discussion of the jurisdictional
and choice of laws issues arising from cross-border contracts of insurance
and reinsurance concluded by electronic means.

This book is the first published in England to devote itself to a detailed
analysis of the choice of laws rules in the EC Insurance Directives. It is
aimed at academics and practitioners, at private international lawyers and
at insurance lawyers. The private international law rules of the EC
Insurance Directives deal with the applicable law to insurance contracts
covering risks situated within the EU. They do not deal with the applicable
law to reinsurance contracts and insurance contracts covering risks situated
outside the EU. This should be ascertained by reference to the choice of laws
provisions in the 1980 Rome Convention on the law applicable to contrac-
tual obligations. Detailed discussion of these rules is also provided, and pro-
posals for reform suggested.



Preface

The entire problem of the conflict of laws with regard to insurance is much in need of

monographic treatment
Otto Kahn Freund!

Insurance is a fascinating area of private international law. It brings into focus
the very basis of private international law including the reasons for displacing
the law of the forum and the methods of selecting the governing law. Moreover,
it raises some unique issues in private international law, as by its own character,
it combines contract principles with those of tort.? For instance, a claimant to
recover in a personal injury action from an insurer for the conduct of the insured
must prove, first, that the insured is liable for his injuries and, secondly, that the
insurance grants coverage for that liability. Choice of law questions usually
arises in such cases as the place of the contract and the place of the accident often
are not the same.

The curious dearth of subject-specific literature in the United Kingdom tends
to give a peculiarly pioneering tinge to any effort to collate and analyse what
rightly can be described as earlier attempts to focus on aspects of a subject which
has been recognised by some writers as incapable of being reduced to simple
coherent rules.? Yet increasing travel and multistate commercial activity have
created factual situations which were and are bound, at some stage, to involve
the law of insurance and the conflict of laws. The introduction of a foreign
element in an insurance or reinsurance contract inevitably raises potential prob-
lems of private international law. These range from establishing which court
has jurisdiction and which is the applicable law to securing recognition and
enforcement of foreign judgments. Not surprisingly, in recent years something
of a revolution has occurred in the United Kingdom and the other Member
States of the European Union where new approaches to choice of law in insur-
ance contracts have been adopted as a result of the implementation of the
European Insurance Directives.

It is well known that the Second and Third ‘Generation’ of Insurance
Directives provide very detailed choice of law rules which apply to insurance
contracts covering risks situated within the EC.* Morecover the EEC Convention

1 [1959] Modern Law Review 198.

2 Mengis (1987) Louisiana Law Review.

3 See Ubertazzi, (1962) Diritto internazionale, 353; Carnaham, Conflict of Laws and Life
Insurance Contracts (Buffalo, Dennis, 1958); Rabel, The conflict of laws: a comparative study (Ann
Arbor, The University of Michigan, 1958) 359-352.

4 See Art 7 of the Second Council Directive on Non-Life Insurance, 88/357EEC (O] 1998 L172/1),
and Art 4 of the Second Council Directive on Life Assurance, 90/619, (O] 1990 1330/50), Arts 27 and



viii Preface

on the law applicable to contractual obligations of 1980 (the Rome Convention)
contains contract choice of law rules which apply to insurance contracts cover-
ing risks situated outside the EC.* Unlike the Insurance Directives, this
Convention contains no provision to deal specifically with insurance contracts.
When it comes to jurisdiction, the Council Regulation on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters of
2000 (the Brussels I Regulation) and the EC/EFTA Convention (the Lugano
Convention) provide specific rules of jurisdiction for insurance contracts
regardless of whether these contracts cover risks situated within or outside the
EC/EFTA.6

The time is ripe for a thorough examination of the regime of private inter-
national law for insurance and reinsurance contracts in Europe, and the possible
options for reform of the European rules on jurisdiction and the law applicable
to insurance and reinsurance contracts. But this has to be carried out against the
substantive law background in Europe. Part I will therefore look at the sub-
stantive law background and its significance for the private international
lawyer. Part II will provide a critical analysis of the rules on jurisdiction for
insurance and reinsurance contracts and possible options for reform. Parts III
and IV will provide a critical analysis of the choice of law provisions and pos-
sible options for reforms. Finally, Part V will look at jurisdiction and applicable
law problems that arise in Europe in relation to insurance and reinsurance

28 of the Third Council Directive on Non-Life Insurance, 92/49/EEC (O] 1992 1.228/1) and Articles
27 and 28 of the Third Council Directive on Life Assurance, 92/96 (1992) O] L360/1. These choice
of law rules are discussed in: Dicey and Morris, The Conflict of Laws by L Collins et al, 13th edn
(London, Sweet & Maxwell, 1999) 1350-76; Kaye, The New Private International Law of Contract
of the European Community (Aldershot, Ashgate Publishing, 1993) 13—40; Plender, The European
Contracts Convention (London, Sweet 8& Maxwell, 1992) para 4.49-4.53; MacNeil (1995) 44
International and Comparative Law Quarterly 19; Smulders and Glazener (1992) 29 Common
Market Law Review 775; Reich (1992) 29 Common Market Law Review 861 at 870 et seq; Forlati
Picchio in Bellando (ed), Le Assicurazioni in Europa (Torino, Utet, 1984) 155; Blanco Morales
Limones, El seguro espasiol en el Derecho internacional privado (Madrid, Caser, 1989); Frigessi di
Rattalma, I/ contratto internazionale di assicurazione (Padova, Cedam, 1990); Claret, Contrats
d’Assurance et Conflits de Loi en Droit Communautaire (Doctoral thesis, University of Lille, 1994);
Dubuisson, Le droit applicable au contrat d’assurance dans un espace communitaire integré
(Doctoral thesis, Université Catholic de Louvain; Reichert and d’Oliveira (eds) International
Insurance Contract Law (The Hague, Kluwer Law International, 1994); Fuentes Camacho, Los con-
tratos de segurc y el Derecho Internacional Privado en la Unién Europea (Madrid, Civitas, 1999);
Celle, I contratti di assicurazione grandi rischi nel diritto internazionale privato (Padova, Cedam,
2000).

5 Art 1, para 3 of the Rome Convention, (1980) O] L 266 of 9 October.

& Arts 8 to 14 of the Brussels Regulation deal with matters relating to insurance. The text of the
Brussels Regulation is to be found in O] 2001 L 12/1. The Brussels Regulation replaces the 1968
Brussels Convention. The original text of the Brussels Convention is to be found in OJ 1978, L
304/77. The text of the United Kingdom, Danish and Irish Accession Convention of 1978 is set out
in OJ 1978, L 304/1. For the text of the Greek Accession Convention of 1982 see QJ 1982 L 388/1.
For the text of the Spanish and Portuguese Accession Convention of 1989 see O] 1989 L 285/1. The
text of the Austrian, Finnish and Swedish Accession Convention of 1996 is found in O] 1997 C 15/1.
A consolidated version of the 1968 Convention and 1971 Protocol, as amended by the four Accession
Conventions in set out in 1998 OJ C 27/1.
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contracts concluded by electronic means, and the possible solutions to these
problems.

The perspective will be unashamedly European. For it is in Europe that the
fundamental and unique developments in relation to the private international
law for insurance and reinsurance contracts have taken place. At the same time,
when thinking of solutions for reform, much can be learnt from an examination
of developments in non-European States, in particular the Latin American coun-
tries and the United States.
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