INSOLVENCY
WITHIN
MULTINATIONAL
ENTERPRISE
GROUPS




Insolvency within
Multinational Enterprise

Groups

IRIT MEVORACH
School of Law, University of Nottingham

OXTFORD

UNIVERSITY PRESS



OXFORD

UNIVERSITY PRESS
Great Clarendon Street, Oxford ox2 6pp
Oxford University Press is a department of the University of Oxford.
It furthers the University's objective of excellence in research, scholarship,
and education by publishing worldwide in
Oxford New York
Auckland Cape Town Dares Salaam HongKong Karachi
Kuala Lumpur Madrid Melbourne Mexico City Nairobi
New Delhi Shanghai Taipei Toronto

With offices in

Argentina Austria Brazil Chile Czech Republic France Greece
Guartemala Hungary Italy Japan Poland Porrugal Singapore
South Korea Swirzerland Thailand Turkey Ukraine Vietnam

Oxtord is a registered rrade mark of Oxford University Press
in the UK and in certain other countries

Published in the United States
by Oxford University Press Inc., New York

© Trit Mevorach, 2009

The moral rights of the author have been asserted
Crown copyright material is reproduced under Class Licence
Number CO1P0000148 with the permission of OPSI
and the Queen’s Printer for Scotland

Database right Oxford University Press (maker)
First published 2009

All rights reserved. No part of this publication may be reproduced,
stored in a retrieval system, or transmitted, in any form or by any means,
without the prior permission in writing of Oxford Universiry Press,
or as expressly permitted by law, or under terms agreed with the appropriate
reprographics rights organization. Enquiries concerning reproduction
outside the scope of the above should be sent to the Rights Department,
Oxford University Press, at the address above

You must not circulate this book in any other binding or cover
and you must impose the same condition on any acquirer

British Library Caraloguing in Publication Dara
Data available

Library of Congress Caraloging in Publication Dara
Dara available
Typeset by Newgen Imaging Systems (P) Lid., Chennai, India
Printed in Grear Britain
on acid-free paper by the
MPG Books Group, Bodmin and King’s Lynn

ISBN 978-0-19-954472—-1

13579108642



To my parents Sani & Haim



Acknowledgements

This work is an expansion of my Ph.D. thesis submitted in 2006 to the University
of London. I would therefore like first to express my profound gratitude to
Professor Ian F. Fletcher (UCL) who was my Ph.D. supervisor. His expert guid-
ance has been invaluable, and I can still always rely on his vast knowledge and
advice.

Other people have also played a part in the conception and realization of this
book. Particular thanks go to those who read and commented on drafts of the
book: Dr. Sandra Frisby, Professor Paul Torremans, Professor James Fawcett,
Professor Harry Rajak, Professor Jay Westbrook, and Professor Phillip Blumberg.
I owe a special debt to Professor Niamh Maloney for her all-round encourage-
ment and support. I am also grateful for research assistance to Stuart Stock and
Natalie Eliades.

Other people assisted me indirectly by giving their support or kindly sharing
their views with me on multinational groups in insolvency. In particular I would
like to thank Catherine Burton, Christine McCreath, Suzan Johnston, Ralph
Mabey, Bruce Leonard, Neil Cooper, Ron Harmer, Mahesh Uttamchandani,
Dr Dalia Even-Lahav and my colleagues at Lipa Meir & Co.

Finally, I owe much to Carmel, Roni and Amit for their unconditional support
and patience during the time I spent working on this book. Roni’s message on the
white board above my desk—“Mummy I hope you write well in the book ™ —has
been a great comfort in time of need.

Dr Irit Mevorach
University of Nottingham,
November 2008



ALI

ADB
BCCI
COMI
DIP
EBRD
EC

EC]

EEIG

EU

IMF
MEG
NAFTA
OECD

SE

SPE

SPV
UNCITRAL
UNCTAD

Abbreviations

American Law Institute

Asian Development Bank

Bank of Credit and Commerce International

Centre of Main Interests

Debtor in Possession

European Bank for Reconstruction and Development
European Community

European Court of Justice

European Economic Interest Grouping

European Union

International Monetary Fund

Multinational Enterprise Group

North American Free Trade Agreement

Organization for Economic Co-operation and Development
Societus Europaea

Societus Privata Europaea

Special Purpose Vehicle

United Nations Commission on International Trade Law
United Nations Conference on Trade and Development



1able of Cases

ARGENTINA
Compania Swift de la Plata, SA Frigorifica s/convocatoria de acreedores,
19 JA. 579, 151 LaLey 516 (1973) . « v cvvees e e e e e e e e e inee e 55
Deltec Banking Corporation v. Compania Italo-Aregentina de Electricidad SA,
171 NYLJ 1B Col 1 BAPHIIG74 ... oo v vv s carmninn ime e msnaiains soomonansssions 319
AUSTRALIA
Kinsela v. Russel Kinsela Pry Ltd (1986) 10 ACLR395 ... ........ ... oo, 124
BELGIUM

Me Herstens v. SARL Bati-France [2004] Tribunal de Commerce in Charleroi

(Commercial Court Charleroi, Belgium), judgment of 16 July 2002, Tijdschrift

voor Belgisch Handelsrecht'81, .« sx s csessmusss smasvs smwes smmis ¢ s s s s s s sioinis 195
Voorlopige bewindvoerders van de SPRL C v. SPRL C, [2004] Rechtbank van

Koophandel Tongeren (Commercial Court Tongeren, Belgium), judgment

of 20 February 2003, Tijdschrift voor Belgisch Handelsrecht 70. . .. ................. 195
CANADA
Babcock & Wilcox Canada (BW Canada), Re (2000) 18 CBR (4th) 157,

[2000] 5 BLR (3rd) 75 (Ont SCJ [commercial]) . . .. .o oo e e 179
Bracon International Inc. v. Everest & Jennings Canadian Ltd, (2001)

26 CBR (4th) 154, 2001 Carswell Ont 396 (OntSCJ). .. ovviiniiiin i i 179
Bramalea (unreported, Ontario Court of Justice, 1993) .. .. .. ... ... 233,234
Manley Inc. v. Fallis, (1977) 38 CPR 2nd) 74 . . ... .. ..ot e 53

CAYMAN ISLANDS
Parmalat Capital Finance Ltd (Grand Court of the Cayman Islands, March 2004). . ....... 267
FRANCE
Daisytek ISA Ltd, Re (Tribunal de Commerce, Cergy-Pontoise, 1 July 2003) . ... ...... 180, 192

Energotech SARL (Tribunal de Grande Instance (France), [2007] BCC 123.............. 181
Eurotunnel Finance Lid (Tribunal de Commerce de Paris, 2 Aug 2006) (unreported) . . .181, 204

Klempka v ISA Daisytek SA, Cour D’Appel (Versailles), [2003] BCC984 ............... 181
Klempka v ISA Daisytek SA, Cour de Cassation (France) [2006] BCC841. .............. 192
MPOTEC GMBH (Tribunal de Grande Instance, Nanterre [2006] BCC 681 (Fr). ........ 181

Rover France SA, Re CA Versailles, 15 December2005. ... ... ... ..o niniiininann..n 248



XX Table of Cases

GERMANY
BenQ Mobile GmbH & Co. OHG [a trading partnership] and BenQ Mobile
Holding BV, Docket No. 1503 IE 4371/05 Munich, February 5,2007 ............. 170, 195
‘Hettlage-Austria’, Munich District Court (Amusgericht), 4 May 2004, AG Munchen
Beschlv4:5:2004-1501 IB 1276/04 . . .o v s concvanivassonsnsssmsssmnsaamas samssa 181
PAR Beteiligungs GmbH, AG Dusseldorf County Court, 6 June 2003
(502 IN126/03); ZIP'B0S2003 < ciserivims 557 0.5 oamis . sotn s #iwdiv.s Siaya e s s 6.5 5965 181

PAR Beteiligungs GmbH, Dusseldorf Court of Appeal, 23 October 2003; 12 March, 2004. . . 181

HUNGARY
Parmalat Hungary/Slovakia, Re, Municipality Court of Fejer, 14 June 2004. . . ........... 271
ITALY
Cirio del Monte (Italian court of Rome, August, 2003) (unreported) ................... 181
Eurofood IFSC, Re (Trib (I), 19 February 2004 [2004] I.LPr14). . .. ... ... ... ... 192,273
Interdil (Corte de Cassazione Civile, Sezioni Unite 28.01.2005 no. 10606). ... ........... 253
IRELAND
Eurofood IFSCLtd, Re [2004] BCC383. . . ... ..o ananennn. 168, 182, 192, 264, 273
Eurofood IFSC Ltd, Re (Unreported, July 3, 2006) (Sup Ce(Iel)) .. .............ooan.. 182
ISRAEL
Nakash, Re [1996] DC (Jm) 1595/87 - .« o ottt e e e e e e e e e e et e e e e 88
LUXEMBURG

Bank of Credit and Commerce International SA (District Court of Luxemburg,

S TanuaryBIIRN i icuvspsmimmrd o Sssmaim sl s e sa e b aTEN R AT, SEER 231,255
NEW ZEALAND
Dalhoff and King Holdings Ltd (1991) 2NZLR296. . ... ..cooviiiiiiiiinannnnnn 220, 256
Pacific Syndicates (NZ) Ltd (1989) 4NZCLC 64 .. .. .vvenineeeeieaeianainnnnnnnns 220
UNITED KINGDOM

Adams v. Cape Industries plc [1990] BCLC 479 (CA) . ..o ve e 54,55, 59
Augustus Barnett & Son Lid, in Re [1986] BCLC170. .. ... ......cvunnnnn... 298, 306, 317
Bank of Credit & Commerce International SA (No. 2) [1992] BCLC715......... 230, 231,232
Bank of Credit & Commerce International SA (No. 3) [1993]BCLC 1490 ... ............ 222
Bank of Credit & Commerce International SA (No. 10)

(1997) 2WLR 172, . . it e it e ee e eenaeas 87,197, 198, 230, 231, 252, 255, 300



Table of Cases xxi

Barings plc and Anor v. Internationale Nederlanden Group NV [1995]

CLY 777 1995 WL 1082385 . . vt itteiieae e cee e imecennncsansasonansansnsonas 210
Beckert Investment Management Group Lid v. Hall [2007] EWCA Civ613............ 36,53
Brac Rent-A-Car Inc, Re [2003] BCC248. . coccvinccvnisiansssassssmnssassos 90,91, 192
Cambridge Gas Transport Corporation. v. Official Commission Of Unsecured

Creditors [2006] UKPC 26, [2006] 3WLR 689 . . .. oo vtiiereniiatmaaancasanonns 87
Cenargo International Plc 294 BR 571 (Bankr. SDNY2003) ..................coonne. 170
Cenargo (Re Norse Irish Ferries & Cenargo Navigation Limited)

(unreported, 20 February 2003). . ... c v coi v cmen coimnntvn e vmnie e siena s snn e i 170, 252
CidNet.com. Inc [2005) BCC 277 (ChD). .« . oot 250, 253, 271
Collins & Aikman Corporation [2005] EWHC 1754 (ChD) .................. 181, 192, 248
Contex Drouzhba v. Wiseman [2007] EWCACiv 1201 .........ioiiiinnunennnnn. 298,317
Crisscross Telecommunications Group, Re (unreported, 20 May 2003) (ChD) ........ 181, 198
Daisytek- ISA Ltd, Re [2003] BCC 562 (ChD)............. 180, 184, 192, 194, 212, 271, 274
DHN Food Distributions Ltd v. Tower Hamlets London Borough Council (1976)

LWLRIBSZ o i vovas s wisiot wisrmre s wiscs & ovsiorsia wtovare broiais siaisrs o sraers & /aatere o we s e footusava ‘wiatars 52
Exchange Securities & Commodities Ltd (In Liquidation), Re [1987] BCLC 425.......... 222
Federal Mogul (Re T&N Ltd And Others) [2004] ALER (D) 283 ..................... 169
Geveran Trading Co. Ltd v. Skjevesland [2003] BCC209....................ooaeo. 91,271
Hydrodan (Corby) Ltd, Re (1994) 2BCLC 180. . . . ..ttt iiiiiiiiiii i einiaaanes 306
Littlewoods Organisation Ltd v. Harris [1977] I WLR 1472 . . . ... ........ooeioiann.. 53
Maxwell Communication Corporation, Re (1993) 1 WLR 1402 (Ch1993) ........... 88,321
McGrath and another and others v. Riddell and others, [2008] UKHL21. ... ............. 87
Meridien BIAO v. Bank of New York (1997) 1 Lloyd’sRep437............. ... ... 308
MG Rover Beluxl SA/NV (In administration), Re [2006] EWHC 1296 (Ch)............. 248
MG Rover Espana SA (In Administration), Re [2005] BPIR 1162 .. .. .............. 181, 248
Parkside Flexibles, Re [2006] BCC 589 . . .« ciciiiiveriiinaneensernnsnnensnennnens 181
Parmalat Capital Finance Ltd v. Food Holdings Ltd (in liq.) [2008] BCC 371 . . . 181, 206, 209, 267
Produce Marketing Consortium Ltd Re [1989] BCLCS513 ... .. ..ottt 305
Purpoint Ltd, inRe [1991] BCC 121 . ... ..ot cee e 297,317
Salomon v. A. Salomonand Co. Led [1897] AC 22. . . .o oottt eiiieeaens 52
T -8 DiIndustriesple, [2000] BCC956:, .« v 20 v e wssmms s snnas wamss e os ssis sasies 110
Taylor, 1993 SET 375 o s sis 05 siswssim s s mus s 600 5 2805 55 506005 20565 § 40085 5 #9558 AE55 222
T&N [2004] EWHC 2361 (Ch); (2005) 2BCLC488. . .. ....0ieeiie i nnnns 170
Telia Soneria AB v. Hilcourt ‘Docklands’ Ltd [2003] BCC856 (Ch). ... ................. 93
Transbus International [2004] EWCA 932 . .. .. ... it iiee e 110
TXU Europe German Finance BV, Re [2005] BCC90 (ChD) ................. 181, 184, 264
West Mercia Safetywear Ltd (in liq.) v. Dodd [1988] BCLC 250 .. ..........ccovueeona.n 124

UNITED STATES

1438 Meridian Place, NW, Inc., 15 Bankr. 89 (BankrDDC1981) ..................... 308
Argo Fund Ltd v Bd. of Dirs.of Telecom Arg., S.A. (In re Bd. of Dirs. of Telecom Arg., S.A.),

2008 U.S. App. LEXIS 11397 (2d cir. NY May 29,2008) . . ... ....oviinneannnannn. 265
Auto-Train Corporation, Re, 810F.2d 270,276 (DCCir1987) . . . .o oviieee e 258
Basis Yield Alpha Fund (Master), Re 381 B.R. 37 (Bankr. S.D.N.Y.2008) ............... 197
Board of Directors of Telecom Argentina, SA, Re (2nd Cir NY May 29 2008). .. ........... 87

Bear Stearns High-Grade Structured Credit Strategies Master Fund, Ltd,
Re 374 BR 122 (Bankr SDNYY 2007)



xxii Table of Cases

Bear Stearns High-Grade Structured Credit Strategies Master Fund, Ltd, Re

(US District Court SDNY 2008). ... . .. S N—— 197,251,282
Berkley v. Third Avenue Railway 244 NY 84 (1926) .............. T —— 51
Cenargo International Plc, Re, 294 BR 571 (Bankr SDNY 2003) .. ............. 179, 207, 252
Chase & Sanborn Corporation, Inre, 68 Bankr530 ... ........ ... ..o 302
Chateauaugay Corporation, Re, 141 Bankr 794 SDNY 1992) ........... ... ian. 160
Chem. Bank. NY Trust Co. v. Kheel, 369F.2d 845,847 2nd Cir 1966) . ................ 222
Coles: Re; M BR:.S; 5—6.(Bankr BIYPa TO8Y). « srns s srasss v svecaonss 3 aopins’'s s smmassmmies sdarals 160
Commercial Envelope Manufacturing Co, Re, 3 Bankr Ct Dec (LRP) 647, 650

(Bankr SDNY Angust 22 1977) s sissazens saisoss wus s samisss Sinsss paiss s oo » 222
Computer Universe, Inc, In re, 58 Bankr. 28 (Bankr MD Fla1986) .................... 302
Crabtree, Re, 39 Bankr 718 (Bankr ED Tenn 1984) . . ... ..ottt 308
Creative Building Maintenance Inc. Et al, Nos. 06 (03586, 03587)

(US District Court WDNY 2006). . .« vttt ittt e e eee e 183, 199

Enron, No. 01-16034, 2001 Extra Lexis 304, at 2,

(Banksr SDNY Decermnber 10 2000) : ucvwssaaes s wsimss snsas s anai e s e aaais e 169, 176
Global Crossing Ltd (Chapter 11 No. 02-40188-reg (REG) (Bankr SDNY) ........... 169, 210
ICO Global Communicartions Servs. Inc, Re Case No. 99-2933 (Bankr D Del 1999) ... .. .. 169
Madill Equipment Canada et al, Nos. 08 (41426-41435) Bankr Western District of

Washington 2008 ... . ol ol Fard o 5 wmere s wommd § koD ETT apmiam « o miorw o 5 paBhd § Sisgum 5 wierme: o 515 183
Main Knitting Inc. et al, Re, Nos. 08 (11272, 11273, 274)

(Bankr NDNY 2008) ...ttt it et ieie e eaaans 183, 186, 199, 274
Maxwell Communication Corp. plev. Societe Generale,

93P 3d 11036 (Znd Git: 1996); v svs ammns o sinss s 3ieaime s ais s s #i7 6ss 50 S a0 3/s 87
Maxwell Communication Corporation, 170 B.R. 800 (Bankr SDNY 1994),

aff’d, 186 Bankr 807 (SDNY 1995) . . oottt e et ee e e et ieeeaeaans 169, 203
Midland Euro Exchange, Re, 347 B.R 708, 710-711 (Bankr CD Cal 2006) ........... 178, 321
Mobil Steel Co, Re, 563F.2d 692 (5th Cir 1977) . oo i e e 310
Multicanal, S4, 314 BR 486 (Bankr SDNY 2004) .. ... ...t 87
Nakash, No. 94-13-44840 (BRL) (Bankr SDNYMay 231996) ... ..... ..., 88
Northeast Dairy Cooperative. Federation, Inc., Re, 88 Bankr 21, 25

(Banke NIDINY D998Y: = : = srs s 5w 55095 8/5,6185559. 6,475 810008 §5-000 55 85575, 858055 5.5.475 160
Owens Corning, Re, 419F.3rd (3rd Cn‘ 2008 2222 2 1 7LD B T e w5l S v BT Theoror B 221,258
Parkway Calabasas Ltd 89, Bankr. 832 (BankrCD Cal 1988) . ........................ 222
Pepperv. Litton, 308 US 295 (1939). . . ..ottt i e e e 310
ROL Manufacturing (Canada), Inc. et al, No. 08-31022 (US District Court

Southern district of Ohio 2008). . . . .ottt e et e e e 183
Singer Company N.V., Re 262 BR 257 (Bankr SDNY 2001) .......................... 169
Snider Bros., Inc, 18 BR 230, 234 (Bankr DMass 1982) . .. ... ... ...oiiiernnnnnnn.. 256
Soviero v. Franklin National Bank 328 F.2d. 446 2nd Circ. 1964) . . . . ... ..o innon.. 256
SPhinX, Ltd., Re, 351 BR 103 (Bankr SDNY2006) . . ... oo, 197, 251, 282
SPhinX, Lid., Re, 371, BR I0 (SDNY 2007) . . o oot e et e e e e e e e e 251
Taylor v. Standard Gas & Elec. Co. 306 U.S.(1939) . ...oviniiiin e 310
Tri-Continental Exchange Ltd, Re, 349 BR 627 (2006) (D(US)) - ..o oo oieveeennn 197
Union'Carbide; 634F. Supp 842/(SDNY 1986) . < . : w oo s s 5 s s saivsssnmmnssnnsssamnss 319
Union Saving Bank v. Augie/Restivo Baking Company, Ltd (In re Augie/Restivo

Baking Co.), 860F.2nd 506 2nd Cir 1988) . . . . ... .oviiii ... 221, 256, 257
USv. JA Jones, 333 BR 637,639 (Bankr EDNY 2005). . . ..o ittt 87
Wooley v. Faulkner (In re SI Restructuring, Inc.), No. 07-50872, 2008 WL 2469406

(Sth CirJune 20 2008) . . . . oottt e e e e 310

Worldcom, Re, Chapter 11 No. 02-13533 (A]G), 2003 WL 23861928
(Bankr SDNY 2003). . . ..ottt e e e e e 222



Table of Cases xxiii

ECJ CASES

Centros Ltd v. Ethvervs- og Selskabsstyrelsen, (Case C-212/97) [1999] ECR1-1459 . . . ... 26,78
Eurofood IFSC Ltd (Case C- 341/04) [2005] BCC 1021 (AGO) .. .o oviieinii e 182
Eurofood IFSC Lid (Case C- 341/04) [2006] O] 2006 C143/11 . ... .... 91,93, 181-2, 184, 192,

195, 250, 264, 271, 2734, 280
Imperial Chemical Industries Lid v. Commission (Case 48/69) [1972] ECR619. ........... 59
Inspire Art [2003] ECRI-10155. . oo e 26
Planzer Luxemburg Sarl (case C-73/06) [2007] ECRI-5655 ... .. ....oiiiiiiiiiniannn. 195
Staubitz-Schreiber, Re (C-1/04) OJ 2006 C60/3 . . . ..\ o v it i eeaiaeinas 253

chrseering [ZOO2] ECRI-991D <o xcvv s vasnnmes s asas s ssssisssssssensssssiss 26,79



Table of Statutes and Other Instruments

ARGENTINA
Draft Code of Private International Law: 24 ILM 269 (1985) Art 10. . .. ...covvinninnn .. 59
INSOIVERCETLan: .o omm ol dlifis s sans oo 3 asrey wisiosslslallads mg s aee ooacs woasscas ilorsiaie b 265
AUSTRALIA
Corporation Act 2001
STOAAQY: 5555 5555 § 6 w06 55,65 § 5956.5 5,305 § 8 37405 & SET005 & FIE0S § $IEEE  WHE §3 FHBEIIRE FE & 27
$OIB: oLt i § ST LS 5 SR § NS ST § ST § TS DT § FETE SFH § STV 5 RN 8 N 305
SEBR. Ruge v masrese  sxvresd § aieload § infSonent oS Torernne, amorsrafins Wodbuost Ty § T oxds? SR v oxermar: » oxarshel = o 305
85 588V =088 L i et 307
ESBBVE... . wrrmims wrmafin sl D mnrn w s e pvpuionsars wreosserara s ol farwroyens eragaraon wroraseriboar i e 305
EDOBX o srereranvve €smayhrea siarersyeisn-in, 76 Irm: s mnas e G o 5 s 57205 e SRS 305
BRAZIL
ACENO. G404, 1976 . . v o i e e e e ettt e e 56
CANADA
Business Corporations Act 1974-75-76
G2 Lo TR SR A S T b S T S ST ST S T ST oo bt mrTES 27
BT O5 e aemineean = ewsons in RIS rse sssiioxens, 3 sieTixmsl: s op b Tos ST Sarmzss veopponn o o ifesmorn co s 27
FRANCE
Commercial Code, ATt LO24-2.-0 . . .. oo ittt et e e e e ettt e 305
Law No. 66-537, 24 July 1966, Arts 217, 217-1,217-2 . . .o e o iiniiii i i e iaa e aeaes 19
Ordinance No. 67-695, 17 August 1967, Arts 1,6 . . ... vt iiiniiniieiinnaennens 19
GERMANY
Aktiengesetz, BGB 111 4121-1, 6 Sept. 1965
AT o xapms, s TS T TSNS rasassraeanallo o BT Mo oain o oaamema mamaSaomnens JETS 19
Stock Corporation Act 1965 (Aktiengesetz). . . .......ouiiiiiiiii i, 33,56
NEW ZEALAND
Companies Act 1993 . . ...t e 27,220

ST orve wivions wiarere e 8w bbraleis & amEiEe 3 G S S S § € e RSTE S VRS 3 eEIaE SR S 27



Xxvi Table of Statutes and Other Instruments

7 s S DA S Y 58,307
ST XTI i vocmin s 2 v S wiw oSBT Ao 3 T & SAE S S T R R = ® seeee R 5ot 308
BATEIIBY .= - 550w aoconnne, = Sons & 3 WOEIA R oG § 5765 5 EITEIE SRS 5 Hi906 3 SrOwIEE 478 6 § Awn § s § 219
ST« a8 » TS » mene: o m 20 ot § BTk § Bmovincm: § s 5 BIF0R 3 7 Bumsdl 2 5290500, ¢ aBl% & o AT 58, 220, 307, 308
S2TRNBY, o isirs weumm o worfiond osTor 0 woormce: waens S8 pum 51 i conss n eadader G0 SIS Shandiont /RS STILS 308
S2FTCIN . ps saquns il parep wxa 1eronsruns igiparssus ‘<parcusssse gmx YRS nuexon o meSaewschgegens 220, 256
ST EBY s smmmmn 5 srmavsrsmis s e s spaers EarEs L ans e o mrensahare B onsere ansna i airas 220, 256
$ B8O s s TG SR SNBSS SEPRE SRS, G et vy B SrEagagars & aeacsrindedta’s speisis wes 304
PORTUGAL
Codigo das Sociedadas Commerciais (1986), Act N0.262/86 . .. ... ovovvviiiiiiiannnn. 56

SOUTH AFRICA
Companies Act 1973

BIADA ) cxcxcinlin s Bl p Temexamen o xe: sleces STk E o acxons s & makfS TN ES wxsmemriss Sas, SMoil ST Wohvas nenrmin: Surm B nnca o B 306
UNITED KINGDOM

Bankruptey ACE T4 oo v v ows « w5 svmsime syersisionlonsiorsravorsracs dlam i slosss. v e, srafals sers s 310
ST L arasnd spivars ¥ srmdsTs Pnd S wanersvevepsvels AT L Ts' i ecay Apn e e Sgap s S READE RS S 3 298
Companies ACC2006 ..oz s i soarmas 0165 +9/8ar § marm 3 § e SWerass wras & slerare s S04 & wasrse 7 27
SUTOWOY 5.0 5 3 woie 5 5.9 5 50ims 5 568w, 5 3IaIe8 5 50915 3 3 31678 £ 5 2% 5 S0 3 5 57606 £ FANE S 5 TO1E & 33 & 58
S 7B oros. 5,555, % 5TV 59,5040 470 ST & T SaFIHRAG TR o0 s VENTAE B AoF NASTIE & SRS § RS S alens ¥ 53
SIS, 5. e BT Brrr B TR v BT e T T TS vl e ST P TN o) ST ST 27
GU [y TN R - 8- SN -E T 3 MR- W10 - SOSN8 TT SRR Y SR S 27
BEHT v wxonese Brog oo fRelpe i smmesasse ap oelinges giwer xuarere sl Scceorocazer = e raglen /Se: aegerorme o :FRgeaBB Ry wrcen 27
Insolvency Act 1986
B2LBL i iarv s mare s irerms s Halas b e s v B s 8 Wed 5 Sre ¢ S0 § 6 BECE & 5 RIS B 8 58,298, 304, 306
SZAG: ¢ o106 55 wirs s s sainies § 5. 5 B § DTS & WEES FRINTE GES ¥ 5 EITES FEGTES RE 58, 305, 306
s214(0). .. .vienn S T § SIS NS [ AV A SIS RICATR 5TR i TRTRRTR T s ST, RS A15 305
B2V DIDY 8 2. S TR a5 ST e ommom s SR N T R analdo e ey T v S BT o Brn T 305
GITR(BY ... Bess BT pormis mac kTR R e o smoseiend T ofaiuns smmrstieratiE i aaperin rassio Mook x sler Sl 8 S 305
GRS, onte 2 liencn Brr e g mece B e reciice & e » sevctarsn 5 Bl ) B cocarcur  mceons 5 s SERE 1 g o e & YRR o o 309
L R T S T R 1 T V" 113
F2BY 4ce e erae 5 s e & ST e ¢ e eI AR 0 aA S § el AT e R R s S i 293
SREO - aivs sman = 2iajes 3 iE s SRS SRS SIS & TS S RIE S SR SIS S RE TSV s 3 302
S LAY, o5 TR S BEF 7 FLEEET, 2R, 52, FETT eI T S NE ST s ST, E0 ST RSB TS BT 302
SAOUDIE. = = 03 e Fece 7 RS WV 0o SYETE Barsere Srndfa S NS snevnne » AL, S 302
A 5 % fne T RSS2 s v 3w Fan T § TalT eennnns ¢ e eE LA » ool o oxTen & A v v oD o § Blomn 113
SR e o ariony 2 0T o o om0 0 Sy § B By e o B Banc Ban Qo « 3 swsnvet v 0 208 28 o & 4 momon B e 3 smaveqe 306
SSA23—425 i e e 113
$426 ..... RS PRSI Ny—— USRS S jor ——— 87
Schedule Bl para (L) casevimmas simvs eim st ans 5 mins soimess 2006 58 26,5 8315055595 55w 109
Insolvency Rules 1986

IFEIDA) 2wt 5 wasTar 3 VTS 5 1 2 LD 5 5 Ve S BT 2 B STR 2 S BB B/ S [T 1 8 miome n e B H B BB E 254

E OO A 55 5 0 e m s o 5 5050 & oo+ sl 2 adT8 & w7 w er o Sredord 5 wrermses o vecuionl Brafobe = 254



Table of Statutes and Other Instruments xxvii

UNITED STATES

US BankruptcyCode. ... .. ccnnnevsiiiinassemssssssssansssmmssnsss 183, 221, 233, 265
LLEUSCE105(2000) < =5 ooniomets 5iafifs 55555005 »/5/5005 5 S0 LEFFIFTEE 3 S T30 SIS SvESner 221
11 USC s 304, repealed by Bankruptcy Abuse Prevention and Consumer Protection

Act of 2005, Pub L No 109-8, s 802(d)(3), 119 Stat 23,146 . . .. .. ....ooiniiiinin .. 69
PSS s BO(EN s « o cromsmris spermpaigal § g sonarrs: shigurard exepareiss » wxaonsde Y Formamnie: o gonce seladbosdl 310
UL UISE s T4 a0 « oo svanars 8 a6 miwverss 3 agmars powls 5 5 Spmess s Eras s » S8 & e s omes o s 113
TUXISECIS 151D 50 5o mimiv s svmma s soavws s s wom 55 wisin § 5 §16/8 & 8 507 & $00nenss § /s & okt 8 3 @081 5 e 183, 199
11 VISCICHAPEET « o2 5.6m.0 ¢ 60n s S5, 9F108 SRS 5, S9AT SISEE Sinv.s s &00 § 99707 SRETASROTEES 109
N Y S AR08 5L o o comsesc s oo s SRz o, TSRO SR 5 342TS T ST S, TS o 55T RS 274
S TS USR8, 1 " Py o coinesare oo e Telee i iocaxrapn eroEadf Mo Wins incose: rmon e aTg L NTTS caress seneill 160
Federal Rules of Bankruptcy Procudure 1015, 11USC . ... ... .. ... ... L., 160

Federal Rules of Bankruptcy Procedure 2009(a), 11 USC

EC LEGISLATION

Council Regulation (EC) 2137/85 of 25 July 1985 (Establishing the European Economic

Interest Grouping) [1985] QY LI9MT : . w cro v s s mms s ammm s s 55000 5 3o 6 8wtk s wos s 5ies 51
Council Regulation (EC) 1346/2000 of 29 May 2000 on Insolvency Proceedings [2000]

OJ L160/1 (available at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=

OJ:L:2000:160:0001:0018:EN:PDF) . .. ................. 51, 89,90, 92,93,97,99, 181,

182, 191, 195, 196, 208, 246, 250, 253, 274, 320
Recital (1)—(8) ..ottt i et e e 89
Recital () ..ottt e e e 152
Rl M iandiars s apevm: 5 wreaars 156 5 5 2808 & § STarE & BEErS 3 46/ & © SIODE & AL6ID § 3 rATE & BEMY § LiolE 3 & 89
Reeital{l) v s wmv 53 e 5 5 7eivin £ 5,555 5 5 5006 5 5 5s, £ 5 S0 & 5 M0 5 SR/ § SiweIF. 8 w0 § K00 5 239
Recial (8] nzrps s o 25003 - 50T 2 PR RS 22U & RETHE WA/EET Baa 2 2 [l EVTETE B etas AT % 152
REGEA (AL o 75002 20 51575 510t mrercn mes o RS Toben s s i o s/ B v mionmescoresmeslo sl e ifakennior o aemanofonn 92
REGIAL(12) v v v cev v aieeoeceis o amcioe eemmivaesionssasoemmnnsasnan 92, 210, 238, 239
ReCtal (13) viv vt oo it veceims et tians e eimeaesmenssmesenessonssasenss 91, 196, 271
Recital (14). . ..ot it e e e et et et e e e e e e e 90
Recital (19). ..ot e T 211
Recital (23] .o smiunms samars s00en 535000 BRI NiEE R 5 SO Latalk.c sres SR aTEn 31 239
ReGHal(Z4) - : o vrvinns. e smsiem s mneas 5 s s vems s e s s o oeis §es 506 eis 92,238
IREEILDY, . amsc.c vk T ST 00,5 ST T S T, TS TSR 8 T e S TEn TTEE, STRLETE. rmnsns: lBbwacs 89
IATED ceoneno s B ol e smarestiose Tikelie: B mmiess <anSiexslEiovial? oo e s S ST Teroncor o 90,91,92
b7 | () Ay g U U ... 210
AESUDY o vt aben s amos v wm v w b & s 5 3 i £ % e ¥ Beaim E e £ avy X ey 5 B 210, 247
Art3BY ccsvs enis § B S § TR ST 3 NI & SUASIE § B RIS 3 STMES S EeIE 3 SRS 5 ¥E R NE 5 o 193
ASCE o wilvn samirs s smn s o ms s s e S5 SR ST S SEE S S TSI § T e 91
BATACEINY, . i5m575755 07018 50978 5.5 TSRS 5,5 57800 60 6 TN, ST b 8,55 16 SPAEaTAEIS 5] AT 550 5 321
AT, 2nn 2 e et B S BT ST s emnan mtndr TS STV rmsmarfimns ST Sl sxomsnalt, o 91,92
IATE LD e vraaes® § TEPAE o smmimsce. 7. senoacin p §eSlmonnn s & BB R B Brciune » mbiions B eny BBxas: = mece o 321, 322
AFELEE .« . oiore v 5 fedio s o mrmrmeh » Woatoodl Sronacunes oo ocmom « 0 al¥acst § 2 toims o wrde v 0 TS « mrsws « wwerm s Bwendl § 90
- ¥ . ) 0 OO S 92
ATHIO o < el Bl crerae 2 smnass o aganapens (o sprsmsrmaeya swauns » Srange SO wess & o as oAl 248
TR s ol iy SR L T R G DFEET TSI GEE LA S SRR ST 92
ATUID oip s 300065 3,350 EmmIaIEs 3,00 SR o SR SRS 5507, § TSI STRTL AT TG s s 92
A St AT 7 MDA ¥ R AOa SV T i na Bl S & SYETELS SIS oihe: § 2Pt ircenyd Buere » Rrmia: » 92



xxviii Table of Statutes and Other Instruments

Council Regulation (EC) 44/2001 of 22 December 2000 on jurisdiction and the recognition

and enforcement of judgments in civil and commercial matters [2001] OJL12/1.......... 51
Council Regulation (EC) 2157/2001 of 8 October 2001 (European Company Statute)
(20011 OF L2941, -+« + o e e e oo e e e e e et e e et e et 21

Council Regulation (EC) 2137/85 of 25 July 1985 (Establlshmg the European Economic
Interest Grouping) [1985]

OFBAGVL < ocum v < v aS Bura® & Brasaparns o « 3 Focargons B8 Eoormpans aun wbololDant § § [opoimione « o monlDond § § § 22

AFE2H(I) cosoussoonsmsme s s vsmemne s oo oo s 30 siaiwieter 6 v o weisis b o ¥ o aeiEn o u 4 W W S w 22
EC Seventh Company Law Directive (83/349). . . ..o cevvviiiiiiiiiiiianiiiiiiiiianeannas 53
EC draft 9th Directive on groups of companies (Council Directive on the harmonisation of

company Law) (Fth DIECTIVE): i 5959 w06 5708008 5181073 4150 5 4w H TR AR E 5.5 0 05T S 57
EC Directive 2001/17 on the reorganization and winding-up of insurance

undertaking [2000] OF L110/28. . . ... ..o nte st e e 90
EC Directive 2001/24 on the reorganization and winding-up of credit institutions

[2001] OF LIZS/I5 -+« < eeee e e e e et e et e e e e e e e e e 90

UNITED NATIONS

United Nations Commission on International Trade Law (UNCITRAL),
UNCITRAL Model Law on Cross-Border Insolvency with Guide to
enactment, UN Sales No. E.99.V.3 (available at: hetp://www.uncitral.

org/pdfienglish/texts/insolven/insolvency-e.pdf) .............. 63, 85, 86, 94, 99, 197, 199,

233, 246, 250, 274, 320, 321
Al ; onusumesemnmessnessmnssemem s R SIRE LSRG LS S SRS S . swiaes 7
BIOURY, 1 5 srvieis sromte 5o v, ruREms SO0 SATE TN # AT 55T § SR +/ T 95
RITIL, 5,450 2 5 F50: & MR ST 55 LA 7 Sra2ll TS RS S waoen » Sl 2 Bl o uceirme wiFhrxos] 96,97
ST 55 5 § G55 0 wreadl o 5 T, § g A « wmvcons: @ BVE T oF5TE % o sovuun m ondle g o 10E E m oot oo 3 8 97, 264
BEBIENE s 2 5Teer v wrmcer v § STTRn Seponps = mvaron w ST TSR ewmayoms -orwre » sibmels Eonepmpumspmiers sposmdbissnis 95
P 5131 & T SRR PR ST SRV ST S 152
RIS 1S23l. e cwesmrmmn e s me @ E ol SEUs 38 SPEREEEES S SR A, 95
R fcarms ssismos.s o s arowes SHENCITRTRAN SIS SO TR IV, T3,8.5.07T8. 395/ TSI s SRS 152, 154
BT, vt NI SRS i o RATSTR & SRR 5T SR TR nd vl ¢ S8 Sfine. o wamimcess Bjasel 96
BACDY o ¥ Popnce 2 el 23 TS5 TS L 5 moris 0 8 sium 8 g SWa § omane: o onsdlo 2 RIS § spoerg ¢ = Fome? B BB, 96,97
IATEZZ 905 5 oS womom. 5 e § 5 e o e 2 o SRR« B 3 et smamadlia] = b 3 svagee & snrcns w B 97
IAREDD 52 oty m ocrcmne +nrdalEe bzcipmgranarom sxags P vy oseguge wwnge spelord milvsmapenmsrs st oA 96
BICLT i isciorarcn wcnonie + winiscbrasszarsiaass e 57e0s) s 88 w8 s s mns e 15 5 810 A § Wiae SR RS B a5 96



Contents

Acknowledgements : xv
Abbreviations xvii
Table of Cases xix
Table of Statutes and Other Instruments XXV
Introduction 1

PART I THE CONTEXT OF INSOLVENCY WITHIN
MULTINATIONAL ENTERPRISE GROUPS—
THE PHENOMENON AND KEY PROBLEMS

1. The Phenomenon of the Multinational Enterprise Group 9
1.1 Introduction 9
1.2 The MEG as a Key Player in World Business 10

1.2.1 Introduction 10
1.2.2 'The emergence of corporate groups 10
1.2.3 The phenomenon of the multinational enterprise 11
1.2.4 The use of affiliates by multinational enterprises 13
1.2.5 Flexibility in organizational structures of multinational
enterprises ' 14
1.2.6 MEGs—a widespread phenomenon 14
1.3 What Constitutesa MEG 15
1.3.1 Introduction 15
1.3.2 Equity-based hierarchical multinational corporate groups 16
1.3.3 Decentralized and heterarchical patterns 9
1.3.4 Multinational businesses comprised of entities linked by contract 20
1.3.5 Supranational entities 21
1.3.6 In favour of a wide meaning of a multinational enterprise group 22
1.3.6.1 Considering the different types of groups and the range
of different levels of connections among the entities 22
1.3.6.2 'The international element 25
1.3.7 Legal systems’ approaches to the definition of groups and
multinational enterprises 26
1.3.8 Addressing the problem of definition in future reforms 29
1.4 Conclusion 30

2. “To Link or not to Link?’ The Problem of the Multinational
Enterprise Group Business Structure 32



viii

2.1
2.2

2.3

2.4

25

Contents

Introduction

One Enterprise or Several Entities?
2.2.1 A gap berween commercial realities and legal infrastructure
2.2.2 The enterprise group problem arising in different areas of the
law with further complexities in the international group case
2.2.3 Summary
The Theoretical Debate
2.3.1 Entity law versus enterprise principles
2.3.2 The economic essence of the separate entity (and its limitations)
2.3.2.1 The merits of corporate separateness in the single company
scenario—reducing transaction costs
2.3.2.2 The weaknesses of the economic rationales of corporate
separateness in the group context
2.3.2.3 Segregation of groups of assets between the entities
comprising the group
2.3.2.4 The risk associated with limited liability
2.3.3 Distinguishing between ‘levels of breaches’ of the separateness
between MEG entities and the role of enterprise law
2.3.4 'The entity—enterprise law dichotomy and state sovereignty
Legal Systems’ Treatment of Enterprise Groups—Application
of Entity or Enterprise Principles?
2.4.1 Introduction
2.4.2 Inclination towards allowing recognition of the group where
limited liability is not at stake
2.4.3 The approach to limited liability in the group context
2.4.4 Legal regimes with more explicit ‘laws of groups’
2.4.5 Developments on EC level
2.4.6 An entity approach in regard to directors’ duties, and the possibility
of dealing with group liability from the insolvency angle
2.4.7 Further ambiguity as to legal regimes’ approach to groups
in the context of insolvency
2.4.8 Inroads into entity law with respect to jurisdiction
2.49 Summary
“To Link or not to Link’ Between MEG Members in the Context
of Insolvency—That is the Question!

Global Frameworks or State-based Insolvencies—the Problem
of Cross-border Insolvency

3.1
3.2

3.3

Introduction

The Essence and Significance of the Cross-border Insolvency
Problem

The Theoretical Debate

3.3.1 Introduction

3.3.2 The main schools of thought—pros and cons
3.3.2.1 Universalism

32

33

34
37
38
38
41

41
42

44
44

47
49

51
51

52
54
56
57

57

58
59
60

60

62
62

63
65
65
65
65



