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Introduction

, t the beginning of the twenty-first century, criminal punishment
4 n America, and it has been getting harsher. In the year 2000, the in-
carcerated population reached the extraordinary level of 2 million, roughly
quintupling since the mid-1970s.! America’s per capita incarceration is now
the highest in the world, approaching, and in some regions exceeding, ten
times the rate in Western Europe. Large-scale incarceration is only part of the
story, though. Juveniles have increasingly been tried “as adults”—some-
thing that Western Europeans find little less than shocking. New sorts of
punishments have been invented over the last twenty-five years, from boot
camps to electronic monitoring devices; and old sorts of punishments, from
chain gangs to public shaming, have been revived. Some of the new harsh-
ness has involved matters almost everybody regards as momentous: in par-
ticular the death penalty, reintroduced in the United States at the very mo-
ment that it was definitively abolished in Western Europe. At the same time,
some of the new harshness has involved almost laughably trivial matters:
“quality of life” policing has landed people in jail—if only for a night—for
offenses like smoking cigarettes in the New York subway;2 and the Supreme
Court has declared that police may jail persons for something as minor as
driving without a seatbelt.> All of these developments, whether trivial or
momentous, have been surrounded by a jarringly punitive rhetoric in Ameri-
can politics, perhaps best exemplified by the Phoenix sheriff who proudly
declares that he runs “a very bad jail.”"4

isdhars



4 Harsh Justice

None of this is news. Everyone who reads the newspapers knows that we
have been in the midst of a kind of national get-tough movement, which has
lasted for about the last twenty-five years. Still, Americans may not quite
grasp how deeply isolated this period has left us in the Western world. Pun-
ishment in America is now, as Michael Tonry observes, “vastly harsher than
in any other country to which the United States would ordinarily be com-
pared.”> There are certainly some parts of the world that have turned harsher
over the last twenty-five years. This is true in particular of some Islamic
countries.® But among Western nations, only England has followed our
lead—and even England has followed us only up to certain point.7 As for the
countries of continental Western Europe, the contrast between their practices
and ours has become stark indeed. The Western European media regularly
runs pieces expressing shock at the extreme severity of American punish-
ment.® Meanwhile, continental justice systems have come to treat America as
something close to a rogue state, hesitating to extradite offenders to the
United States.

To be sure, this era of American harshness will presumably not go on for-
ever, and it may already have slowed.? Nevertheless, it is the disturbing truth
that we now find ourselves in a strange place on the international scene. As a
result of the last quarter century of deepening harshness, we are no longer
clearly classified in the same categories as the other countries of the liberal
West. Instead, by the measure of our punishment practices, we have edged
into the company of troubled and violent places like Yemen and Nigeria (both
of which, like many jurisdictions in the United States, execute people for
crimes committed when they were minors—though Yemen has recently re-
nounced the practice);!¢ China and Russia (two societies that come close to ri-
valing our incarceration rates);!! pre-2001 Afghanistan (where the Taliban,
like American judges, reintroduced public shame sanctions);!2 and even Nazi
Germany (which, like the contemporary United States, turned sharply toward
retributivism and the permanent incapacitation of habitual offenders).!3

What is going on in our country?

This is the question I want to approach in this book. This is a book about
the cultural roots of harsh criminal punishment as it has emerged in contem-
porary America. Most especially, it is a book about the how harsh criminal
punishment can develop in a society that belongs to the Western liberal tra-
dition. America is, after all, a country that belongs to something it is fair to
call the Western “liberal” tradition, elusive though the concept of liberalism
may be. Certainly there are many aspects of American culture that seem
manifestly to belong to a humane strain of liberalism. Ours, of all Western
countries, is the one that is most consistently suspicious of state authority.
Ours is the country with the inveterate attachment to the values of proce-
dural fairness. Ours is the country that—unlike Germany or France—never
succumbed to any variety of fascism or nazism. Why, then, is ours not the
country with the mildest punishment practices? Certainly, in most respects,
Americans define their values by opposition to illiberal societies—to the soci-
eties of places like China or the Afghanistan of the Taliban or Nazi Germany.
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How could our patterns of punishment be bringing us closer to them than to
the dominant polities of the contemporary European Union?

The answer this book will offer is drawn from history—a comparative his-
tory that reaches back to the eighteenth century, to a time before the French
and American revolutions. In particular, it is drawn from a close comparative
study of the United States, on the one hand, and the two dominant legal cul-
tures of the European continent, France and Germany, on the other. There are
good reasons to choose France and Germany for such a study. Of all the conti-
nental countries, these are the two that cry out most for close comparison
with our own, in this era of American harshness. They are large and powerful
industrial nations that have been strongholds of humane and democratic
Western values since 1945. They are countries that have set the tone for all of
the continent for many generations, and that continue to set much of the tone
for the human rights jurisprudence of the European Union. Not least, they
are the countries that we have measured ourselves against since the time of
the American Revolution. Indeed, they are countries that, once upon a time,
seemed precisely to lack the humane and democratic values that America
stood for. France and Germany, as they exist today, are the descendants of the
“despotic,” state-heavy, hierarchical societies against which we defined our-
selves two and half centuries ago. They are also countries that have had re-
current episodes of authoritarian government, from the nineteenth century
through the horrific 1930s and 1940s. Yet at the end of the millennium, they
are countries that punish far more mildly than ours does. Why?

There is one sort of answer that must be rejected out of hand. This is the
sort of answer given by the high-theoretical literature on the sociology of
punishment in “modern” society. Sociologists of punishment and “modern”
society, from Durkheim to Foucault and beyond, are among the best-known
intellectual figures of the day. Their books are widely assigned in college
courses, and the sociology of “modernity” is probably the first thing that
most educated people think of when the topic is punishment. But theirs is a
sociology precisely about punishment in “modern” society in general. The
sociology of “modernity” simply does not grapple with the question of how
punishment practices can vary—Iet alone how sharp differences can exist be-
tween the “modern” societies of places like the United States, France, or Ger-
many. The sort of “modernity” that Foucault and his followers talk about
seems especially beside the point, and especially frustrating to read in the
face of recent American developments. Foucault, in his famous Discipline and
Punish, described modern punishment as the product of an ominous shift
from disciplining the body to disciplining the soul. This makes for a dra-
matic, and sometimes fitting, description of continental punishment; and it
also makes for a fitting description of some aspects of American punishment.
But it tells us nothing about how punishment practices could diverge on the
two sides of the Atlantic, with America striking off alone on the road to in-
tensifying harshness. Much the same objection applies even to the most sen-
sitive recent work on “modernity.”'¢ Of course large industrial countries
share some “modern” features. But what they share can hardly explain how
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they have diverged; and these countries have diverged. How can any ap-
proach that starts by invoking “modernity” explain why?

This book will accordingly avoid talking much about “modernity.” We
cannot understand American punishment without understanding America;
and the same goes for the rest of the “modern world.” Sensible criminologists
have always been ready to acknowledge that different cultures produce dif-
ferent forms of punishment—that, as one pre-Foucault textbook put it, “One
learns to react punitively or in some other way just as learns to speak English,
German or Japanese.”!> One does indeed. Like other wise scholars, T will
accordingly focus on comparative culture:'¢ there is something in the Ameri-
can idiom, something in American culture, that is driving us toward harsh
punishment.

Of course, “American culture” is a vast topic, and I should emphasize from
the outset that there are important aspects of American culture that I am not
going to explore with any care. It is clear, for example, that American harsh-
ness has something to do with the strength of its religious tradition, and es-
pecially its Christian tradition. Part of what makes us harsher than continen-
tal Buropeans is the presence of some distinctively fierce American Christian
beliefs. It is also the case that American harshness has something to do with
American racism—though, as we shall see, continental European race rela-
tions are not noticeably better than American. While I will touch on both of
these issues repeatedly, I will not discuss either in any detail. Perhaps most
important, it is clear that the relative harshness of American punishment has
a great deal to do with the prevalence of violence in American society—both
because Americans have higher rates of violent crime, and because American
patterns of violence also make themselves felt in prisons, policing, and else-
where.17 The difference in patterns of violence matters immensely, and it cer-
tainly deserves attention beyond what I will give it in this book. Neverthe-
less, American violence is another problem that I leave for another day.

Instead, leaving race, Christianity, and violence to one side, this book will
focus on two quite different aspects of American culture: on American pat-
terns of egalitarian social status and on American patterns of resistance to
state power. American society has a deeply rooted tradition of status egali-
tarianism: a strong dislike for social hierarchy runs throughout through
American history. American society also displays a recurrent suspiciousness
in the face of state power. These are both features of American life that are in-
tegral to the American style of liberalism. They are also features of American
life that differentiate us unmistakably from the countries of continental
Europe. Countries like France and Germany show much more tolerance for
traditions of social hierarchy than we do, and much more tolerance for state
power as well. And, as I am going to try to show, these most characteristically
“liberal” features of American culture have contributed to making American
punishment uniquely harsh in the West.

The bulk of this book will be about the American style of status equality. The
notion that the peculiarities of American culture have to do with peculiar
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American traditions of status equality is nothing new. Tocqueville, in particu-
lar, is famous for arguing that the forms of American culture grew out of our
historic lack of social hierarchy—out of our lack of what he called the “aristo-
cratic element.” This has seemed critically important to many observers of
American society ever since, from H. G. Wells to Louis Hartz and Seymour
Martin Lipset, '8 and this book too is going to treat it as critically important.

But I am going to offer a very different argument from the kind that Toc-
queville offered. To Tocqueville, the absence of an “aristocratic element” im-
plied that America would have mild criminal punishment. “Societies become
milder,” he declared in his Democracy in America, “as conditions become
more equal”: after all, people who are equal can be expected to have more
reciprocal empathy, and therefore to go easy on each another. America, he
thus concluded in 1840, being the most egalitarian country, must inevitably
have “the most benign criminal justice system.”1? Nor is Tocqueville the only
observer to offer this sort of argument. A kindred idea appeared, a half-
century later, in the sociology of Durkheim. To Durkheim, the harshness of
punishment in a given society had something to do with its degree of “con-
tractualization.” To the extent that market-oriented, contractlike relations
governed societies, Durkheim hypothesized, they would tend to have “resti-
tuitive” rather than “penal” regulation—they would tend to rely on civil
remedies rather than on harsh criminal punishment. This Durkheimian claim
had nothing to do with social status as such. Nevertheless, to the extent we
associate market forms of social organization with rejection of status hierar-
chy, we can see real resemblances between Durkheim’s arguments and those
of Tocqueville.20 Certainly Durkheim’s arguments suggest the same conclu-
sion about America as Tocqueville's: if Durkheim is right, we would expect to
observe a link between American styles of market-oriented egalitarianism
and mildness in criminal punishment.

Yet, of course, in America there is no such link. Americans display un-
mistakably deep-rooted patterns of status egalitarianism; Tocqueville was
right about that. Yet our punishment is unmistakably harsh. As for market-
orientation: it would be hard to point to any society that is more “contractu-
alized,” more market-oriented, than ours. Yet ours is the society of harsh
punishment.

The main purpose of this book is to explain why—why the American style
of status equality should produce results so thoroughly at odds with what
these subtle and thoughtful French observers predicted.

The explanation I will offer involves a comparative legal history that
reaches well back into the eighteenth century. The key to understanding how
Tocqueville and Durkheim went wrong lies, I am going to argue, in under-
standing the link between traditions of social hierarchy and the dynamic of
degradation in punishment. Contemporary American criminal punishment is
more degrading than punishment in continental Europe. The susceptibility to
degradation lies at the core of what makes American punishment harsh. And
our susceptibility to degradation has to do precisely with our lack of an
““aristocratic element.”
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The literal meaning of “to degrade” is to reduce another person in status,
to treat another person as inferior; and it is that literal meaning that I will
take as my point of departure. We all know intuitively that degradation, in
this sense, often plays a significant role in punishment: part of what makes
punishments effective is their power to degrade—their power to make the
person punished feel diminished, lessened, lowered. Within the world of
criminal punishment, such degradation is achieved in the widest variety of
ways, from beatings to mutilation to day-glo orange prison uniforms.

Now, contemporary France and Germany are countries, I am going to
show, with a deep commitment to the proposition that criminal offenders
must not be degraded—that they must be accorded respect and dignity. The
differences between continental and American practices can be little short of
astonishing. Some of the most provocative examples come from continental
prisons. Prison is a relatively rare sanction in continental Europe, by sharp
contrast with the United States, and sentences are dramatically shorter. Nev-
ertheless, there are continental prisons, and there are continental prisoners.
But those comparatively few continental offenders who do wind up in prison
are subjected to a regime markedly less degrading than that that prevails in
the United States. Thus continental prisons are characterized by a large vari-
ety of practices intended to prevent the symbolic degradation of prison in-
mates. Prison uniforms have generally been abolished. Rules have been pro-
mulgated attempting to guarantee that inmates be addressed respectfully—as
“Herr So-and-So” or “Monsieur So-and-So.” Rules have also been promul-
gated protecting inmate privacy, through such measures as the elimination
of barred doors. Most broadly, these measures include what in Germany is
called “the principle of approximation” or “the principle of normalcy”: the
principle that life in prison should approximate life in the outside world as
closely as possible. Like all ideals in the law of punishment, this one is some-
times realized only fitfully: to study norms of dignity in prison is often to
study aspirations rather than realities. France in particular lags well behind
Germany in implementing these practices, and life in French prisons can be
very tough. Nevertheless, the “principle of approximation” does have real
meaning, and indeed it has led to some practices that will seem astounding to
Americans. German convicts, for example, are supposed to work at jobs that
are real jobs, like jobs in the outside world. This means that they enjoy far-
reaching protection against arbitrary discharge, and even four weeks per year
of paid vacation (!). All of this is intended to dramatize a fact about their dig-
nity. The lives of convicts are supposed to be, as far as possible, no different
from the lives of ordinary German people. Convicts are not to be thought of
as persons of a different and lower status than everybody else. As we shall
see, these same ideas also pervade European political debate over prison
policy. (These are also the continental ideas that most recently came to the
fore in European protests over the treatment of the captured prisoners held in
Guantanamo Bay after the American campaign in Afghanistan.)

Prisons are not the only places where this continental commitment to dig-
nity shows itself. There are many examples that take us beyond life within
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prison walls. Thus in America we are far less bothered by public exposure for
criminal offenders than Europeans are—whether those inmates are being
kept behind barred prison doors that expose them to the view of all, or being
shown on internet broadcasts, or being subjected to public shame sanctions,
or having their records opened for public inspection. There are other exam-
ples, involving deprivation of civil and political rights. The oldest legal form
of status degradation—automatic deprivation of rights of participation—still
survives in America. Convicted American felons are frequently automatically
deprived of civic rights—a practice of status degradation that has disenfran-
chised a substantial proportion of the African-American population in some
regions. As we shall see, French and German prison systems, by contrast,
have programs that encourage inmates to exercise their (almost always unim-
paired) right to vote. On the deepest level, American criminal justice displays
a resistance to considering the very personhood of offenders. This is a resis-
tance that shows in the triumph of determinate sentencing in America, and it
is a resistance that is absent in Western Europe.

These are differences of profound significance, I am going to argue, differ-
ences that take us a long way toward understanding how American punish-
ment culture has come to differ so much from French and German. Cultures
that systematically show respect for offenders are also cultures that are likely
to punish with a mild hand; conversely, cultures (like our own) that have no
commitment to respect for the offender are likely to show harshness. Where
do these differences come from?

“Modernity” obviously has no answer to offer.

That does not mean that sociology has no answer to offer. On the contrary,
these are differences we can only explain if we are grasp some deeply rooted
differences in social values and social structure. But the sociology we need
is a historical sociology. The continental commitment to “dignity” and “re-
spect” in punishment is something that has grown very slowly since the
eighteenth-century, and it is a commitment that offers striking evidence of a
fundamental connection between degradation in punishment and traditions
of social status. For at its core, as I want to demonstrate in this book, it is a
commitment to abolishing historically low-status treatment.

To understand the differences that divide us from the French and the Ger-
mans, we must indeed begin in the eighteenth century. France and Germany
are countries in which, two centuries or so ago, there were sharp distinctions
between high-status people and low-status people. In particular, there were
two classes of punishments: high-status punishments, and low-status punish-
ments. Forms of execution are the most familiar example: nobles were tradi-
tionally beheaded; commoners were traditionally hanged. There are many
other examples, too: low-status offenders were routinely mutilated, branded,
flogged, and subjected to forced labor; all while being displayed before a rau-
cous public, both before and after their deaths. High-status offenders were
generally spared such treatment. Forms of imprisonment differed by status as
well. Two and a half centuries ago, high-status continental convicts—who in-
cluded such famous eighteenth-century prisoners as Voltaire or Mirabeau—



