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Preface

This is the first edition of Peter Nygh’s book to be published since his untimely death
in 2002, the year the seventh edition was published. Peter’s co-author on the seventh
edition, Martin Davies, is now joined by two new co-authors, Andrew Bell SC of the
New South Wales Bar and Justice Paul Brereton of the Supreme Court of New South
Wales.

Peter Nygh had a distinguished career as an academic and as a judge. As befits
the leading Australian private international lawyer of his generation, his life and
career had a distinctly international flavour. He was born in Germany, received
his primary and secondary education in the Netherlands, his tertiary education in
Australia, at the University of Sydney Law School, and his postgraduate education
in the United States, at the University of Michigan. His career as an academic began
at the University of Tasmania and continued at the University of Sydney, where he
was first made Professor, and Macquarie University, where he was a Professor and
Founding Head of the Law School. He also taught for a year at the University of Kéln
in Germany. He was then appointed as a Judge of the Family Court of Australia and
later to the Appeal Division of that court. He served on the court for 14 years. During
that time he was awarded the degree of Doctor of Laws by the University of Sydney,
principally in recognition of the contribution to learning made by earlier editions of
this book, the first six of which he wrote alone. After retiring from the court, Peter
served as Principal Member of the Refugee Review Tribunal and Visiting Professor at
Bond University and the University of New South Wales.

Peter was associated with the Hague Conference on Private International Law
for over 25 years, beginning with his membership of Australia’s first delegation in
1975. He helped to draft the Convention on the Celebration and Recognition of the
Validity of Marriages and the Convention on the Law Applicable to Matrimonial
Property Regimes, and he represented Australia in the negotiations that led to the
Convention on the Protection of Children. He was one of two rapporteurs for the Hague
Conference’s arduous efforts to produce an international convention on recognition
and enforcement of judgments. He was honoured by the Australian Government
for his outstanding contribution to private international law, and in particular his
representation of Australia at the Hague Conference, by the award of a Centenary
Medal in 2001 and the Order of Australia in 2002.

A Festschrift was planned to honour Peter on his 70th birthday, which would
have been in March 2003. Regrettably, it was eventually published in 2004 as a
Geddchinisschrift. It featured contributions from 30 scholars in 15 different countries,
a fitting tribute to the breadth of Peter’s international reputation. The essays covered
many different areas, reflecting Peter’s wide range of interests and expertise. (See
Intercontinental Cooperation Through Private International Law: Essays in Memory
of Peter E. Nygh, Einhorn and Siehr (eds), TMC Asser Press, The Hague, 2004.)
Peter took a particular interest in issues at the intersection of his two main areas of
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specialisation — family law and private international law — such as the challenges
posed by the differing attitudes of systems of law to social changes such as same-sex
marriage and civil unions, and assisted reproductive techniques.

The co-authors of this, the eighth edition, are keenly aware of the weight of the
responsibility of continuing Peter Nygh’s legacy in this book. We have extensively
reorganised and restructured the book in a way that we hope respects Peter’s seminal
contribution while also expanding and updating the material covered. There are new
chapters entitled ‘Interlocutory Relief” (Chapter 4), ‘Evidence from and for Other
Countries’ (Chapter 11) and ‘Restitutionary Claims and Equitable Obligations’
(Chapter 21), each of which contains much-expanded treatment of material covered
in previous editions or, in some cases, wholly new material. The chapter formerly
called “The Inappropriate Forum’ has been split into three new chapters entitled
‘Forum Selection and Arbitration Agreements’ (Chapter 7), ‘Restraint of Local
Proceedings: Clearly Inappropriate Forum’ (Chapter 8) and ‘Restraint of Foreign
Proceedings: Anti-Suit Injunctions, (Chapter 9), with significantly expanded coverage.
The chapter formerly entitled ‘Arbitration’ has been split among Chapter 7 (which
deals concurrently with forum selection and arbitration agreements), Chapter 39 on
‘Choice of Law in Arbitration’ (which now includes a section on sporting arbitrations)
and Chapter 43 entitled ‘Enforcement of Foreign Arbitral Awards’, again with
significant expansion of coverage. Bankruptcy and corporate insolvency are now
treated in a single chapter (Chapter 36) reflecting the scope and sphere of operation
of the Cross-Border Insolvency Act 2008 (Cth) in both areas.

Martin Davies and Andrew Bell jointly revised Chapter 3 entitled ‘Jurisdiction in
Personam’. The lack of uniformity both as between the states and as between the
State Supreme Courts and the Federal Court in relation to extended jurisdiction and
service upon individuals and corporations resident or present abroad continues to be
an undesirable feature of practice in this area, and is ripe for co-ordinated reform by
the rules committees of the several superior courts of the country.

Martin Davies is responsible for Chapters 1,4, 5,8, 11, 12, 13, 15, 16, 20, 22, 23,
32, 33, 34, 38, 40 and 42. Andrew Bell is responsible for Chapters 2, 6, 7, 9, 10, 14,
17, 18, 19, 21, 35, 36, 37, 39, 41 and 43. Chapters 7 and 9 draw upon the structure
and some of the content of Andrew Bell’s earlier work, Forum Shopping and Venue in
Transnational Litigation (OUP, 2003). Paul Brereton revised the whole of the section
on Family Law: Chapters 24-31. All three authors take formal responsibility for the
chapters in that section. Martin Davies and Andrew Bell (and, of course, Peter Nygh)
are formally responsible for the balance of the chapters.

There have been many developments in the areas covered by this book in the
seven years since the previous edition. The new edition considers, among many other
things, the decisions of the High Court of Australia in Regie Nationale des Usines
Renault SA v Zhang (2002) 210 CLR 491; 187 ALR 1, confirming the application
of the lex loci delicti choice of law rule to transnational torts; Dow Fones & Co Inc
v Guinick (2002) 210 CLR 575; 194 ALR 433, considering jurisdiction over alleged
defamation on the Internet; Neison v Owverseas Projects Corporation of Victoria Lid
(2005) 223 CLR 331; 221 ALR 213, confirming the application of some form of
renvoi in torts cases; and Puttick v Tenon Lid (2008) 238 CLR 265; 250 ALR 482,
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reaffirming the court’s adherence to the ‘clearly inappropriate forum’ test for
granting a stay of proceedings. It also considers important decisions of the Full Court
of the Federal Court of Australia such as Comandate Marine Corp v Pan Australia
Shipping Pry Ltd (2006) 157 FCR 45 on the operation of arbitration agreements in
relation to claims under the Trade Practices Act 1974 (Cth) and the nature and scope
of the Admiralty jurisdiction in rem; and Petrotimor Companhia de Petroleos SARL
v Commonwealth of Australia (2003) 126 FCR 354, dealing with non-justiciability on
grounds of sovereign authority. These are just examples: there have been many other
developments in state and territory courts since the previous edition as the practical
importance of the subject, and volume of case law, continues to grow in an ever more
interdependent, instantaneous and mobile world.

As well as common law developments, the new edition contains consideration of
the Cross-Border Insolvency Act 2008 (Cth), implementing the UNCITRAL Model
Law on Cross-Border Insolvency; the extensive revision by most states and territories
of their civil procedure rules; and imminent legislative developments as reflected in
the Trans-Tasman Proceedings Bill 2009 (Cth), the Personal Property Securities
Bill 2009 (Cth), the adoption of the Hague Service Convention and the ongoing
review and possible reform of the International Arbitration Act 1974 (Cth). It has
not been possible to integrate into the text much discussion of the detailed reforms
which will be introduced by the Trans-Tasman Proceedings Bill, in particular. When
enacted, this legislation will make provision for the service of Australian initiating
process in New Zealand; modify the common law test for stays of proceedings in
circumstances where a New Zealand court is the more appropriate forum; permit
Australian courts to grant interim relief in support of a New Zealand proceeding;
create an obligation to comply with New Zealand subpoenas in Australia; lay down
the procedure for the issuing of Australian subpoenas to persons in New Zealand;
and facilitate ‘remote’ appearances in New Zealand proceedings. The Act will also
introduce significant changes in relation to the recognition and enforcement in
Australia of specified judgments of New Zealand courts and tribunals including
non-money judgments. The Act also contains provisions in respect of Trans-Tasman
market proceedings and evidence of certain New Zealand matters including matters
of New Zealand law by way of consolidation of existing legislation. Reciprocal
legislation will be enacted in New Zealand, further integrating the legal systems of
both countries.

Although there have been significant legislative developments of the kind just
mentioned, Australian conflict of laws is still largely driven by the common law. To that
extent, it is increasingly divergent from its parent in the United Kingdom, where the
principles governing the traditional conflict of laws areas of jurisdiction, choice of law
and enforcement are all now heavily influenced by the instruments designed to shape the
processes of dispute resolution within the European Union. The great English conflicts
texts such as Dicey, Morris & Collins on the Conflict of Laws, 14th ed, Thomson Sweet
& Maxwell, London, 2006 and Cheshire, North and Fawcett, Private International
Law, 14th ed, Oxford University Press, Oxford, 2008 are of ever-decreasing utility for
Australian lawyers as they understandably focus on the relationship between the United
Kingdom and its European neighbours rather than on the traditional common law
conflict of laws.
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Andrew Bell acknowledges the very valuable assistance of his secretary, Judi
Sheridan, in deciphering hieroglyphics of the most obscure and intricate kind, and
the forebearance of his family in enduring his constant state of over-commitment. He
also warmly acknowledges his very great academic debt to Professor Adrian Briggs
who is now surely the pre-eminent conflict of laws academic in the common law
world, always hungry for fresh insights and expert in their elucidation. Adrian Briggs
and Mary Keyes also gave invaluable assistance to Martin Davies as he grappled with
the revision of the chapter on renvoi. Martin Davies and Andrew Bell also thankTracy
Brennan and Catherine Fitch of the Commonwealth Attorney-General’s Department
for keeping them informed in relation to the progress of various Commonwealth
legislative initiatives. Paul Brereton would particularly like to thank three tipstaves;
Anna Coffey, Joseph Johnson and Charles Alexander, who gave him considerable
research assistance.

We would also like to express our thanks to Kate Hickey, formerly of LexisNexis, who
saw this edition through until almost the end, her replacements at LexisNexis, Banita
Dimitrioska and Jocelyn Holmes, and also to Georgia O’Neill for her painstaking and
scrupulous editorial work. All who assisted on the production side are particularly to
be thanked for their patience as we sent through chapters on an erratic and piecemeal
basis. Our thanks go too to Madeleine Davis, who prepared the Index.

Martin Davies
New Orleans

Andrew Bell
Sydney

Paul Brereton
Sydney
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