PN
&U

LICY:

Mgb A o

TS T

A\

] .lt_.,,.-dii

ALS




Library of Congress Cataloging-in-Publication Data
Shapiro, Sidney A., 1947-
Regulatory law and policy : cases and materials / Sidney A. Shapiro,
Joseph P. Tomain.--3rd ed.
p. cm. —
Includes bibliographical references and index.
ISBN 0-8205-5758-7
1. Administrative procedure--United States--Cases. 2. Delegated legislation--United
States--Cases. 3. Administrative agencies--United States--Decidion making--Case
studies. I. Tomain, Joseph P., 1948-II. Title.
KF5411.553 2003
342.73°066--dc21 2003047742

ISBN#: 0820557587

This publication is designed to provide accurate and authoritative information in regard to the subject
matter covered. It is sold with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional services. If legal advice or other expert assistance is required, the
services of a competent professional should be sought.

LexisNexis, the knowledge burst logo, and Michie are trademarks of Reed Elsevier Properties Inc, used
under license. Matthew Bender is a registered trademark of Matthew Bender Properties Inc.

Copyright © 2003 Matthew Bender & Company, Inc., a member of the LexisNexis Group.
All Rights Reserved.

No copyright is claimed in the text of statutes, regulations, and excerpts from court opinions quoted
within this work. Permission to copy material exceeding fair use, 17 U.S.C. § 107, may be licensed for a
fee of 10¢ per page per copy from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass.

01923, telephone (978) 750-8400.

Editorial Offices
744 Broad Street, Newark, NJ 07102 (973) 820-2000
201 Mission St., San Francisco, CA 94105-1831 (415) 908-3200
701 East Water Street, Charlottesville, VA 22902-7587 (804) 972-7600
www.lexis.com ‘

(Pub.03098)




Dedicated to
Justice Stephen Breyer
whose scholarship on administrative law
and government regulation inspired this book.

1ii



PREFACE TO THE THIRD EDITION

Regulatory Law and Policy explores regulatory decision making, but unlike
the traditional course in administrative law, it focuses on the substance of
government regulation. The focus has two parts. You will study the justifica-
tions for regulation and the methods or “tools” that are used to implement
the regulation. When you are finished, your understanding of the basic con-
cepts that underlie regulatory law and policy should enable you to pursue
specific areas of regulation more effectively.

Regulatory law and practice involves special lawyering skills, and those
skills are addressed in this book. Like lawyers that practice in other disci-
plines, regulatory lawyers must be able to read and understand statutes and
cases. These establish the authority of an agency to regulate and specify the
limits of its authority. But those who are involved in a regulatory practice
must also have an understanding of the policy and political aspects of
administrative regulation. Moreover, this need does not differ when a lawyer’s
focus is a state or local agency instead of a federal one.

Although policy, politics, and law are three elements of administrative
regulation, only the third element—the legal limits of regulation—is covered
in most other law school courses. Our aim is to permit you to consider the
missing elements—how policy and politics affect regulatory decisions—and
how these elements are related to the legal authority of agencies. For this
reason, although we do not neglect the study of the legal limits of regulation,
we emphasize policy analysis and politics. Because of this emphasis, this
course is a complement to other courses about regulation, such as environmen-
tal law, securities law, and labor law that you might take or have taken.

Our goal is to teach you “regulatory analysis,” which functions similarly to
case analysis, uncovers the principles and arguments behind the justifications
for government intervention in markets, and reveals the strengths and
weaknesses of the regulatory tools employed to correct market defects.
Regulatory analysis is a way of understanding government regulation by
identifying and analyzing patterns of regulatory activity that cut across
industries and markets, just as case analysis cuts across various areas of
private law. Regulatory analysis also helps explain the limits and benefits of
regulatory tools. Finally, in the situation of deregulation and regulatory
reform, regulatory analysis can explicate the limits of regulation itself.

The 3" edition explores these themes relying on the prior edition but with
updated material to reflect important developments, including the fate of the
Telecommunications Act of 1996, the collapse of the airline industry, new farm
subsidy legislation, the fate of the 1996 welfare reform legislation, and the
2001 No Child Left Behind Act, reforming federal educational support. We
also track the significant new Supreme Court cases, especially involving
takings law and commercial free speech.

Part I of the casebook explores these ideas by providing different perspec-
tives on government regulation. Chapter 1 presents a short history of
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government regulation and a case study to illustrate the entire regulatory
process. Chapter 2 introduces the topics of market analysis and policy analysis
by introducing you to the reasons and justifications for government regulation.
Chapter 3 explores the politics of regulation, particularly as it relates to public
participation before regulatory agencies. In summary, Part I examines the
contextual background of the regulatory state.

Parts II and III are organized according to the various justifications for
government regulation. In each chapter, we examine a specific justification
for government regulation and one or more regulatory programs that were
enacted in response to that justification. For each regulatory program, the
materials address two policy issues: Is the justification for regulation defensi-
ble, and is the government utilizing the appropriate regulatory method or tool?
The materials also raise legal and political issues, although the extent of this
coverage varies depending on the regulatory program being studied.

We have considered the writing of this casebook as a conversation about
the nature of government and its potential to improve or hinder the develop-
ment of society. We hope that our efforts will not only educate you about the
practice of regulatory law, but that it will also challenge you to contemplate
the role of government in making this a better society.

Dean Joseph Tomain would like to thank his research assistants, Dan Dodd,
Joshua Nolan, and Emily Shults for their invaluable help in the preparation
of this edition.

Sidney A. Shapiro
Joseph P. Tomain

Lawrence, Kansas
Cincinnati, Ohio
March 1, 2003
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