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CHAPTER 1

A Brief History of
Chinese Real Estate Law

1.1. Land Ownership:
1.1.1. Early Concepts of Private Land Ownership:

The Xia (21st C B.C.—16th C B.C.) is considered to be the first dynasty
in China. Information from this early period does not make clear who ac-
tually was perceived as having “ownership” in land, but the Xia rulers nev-
ertheless saw the benefits to their personal interest in exercising control over
the potential wealth in land resources. The rulers of Xia divided the land in
the kingdom into three classes on the basis of fertility characteristics, and
levied taxes accordingly upon those using the land.!

The succeeding dynasty, Shang (16th C B.C.~11th C B.C.), set up a
much more developed land law system. In Shang Dynasty, it was clear that
all the land belonged to the Emperor. Most of the people in the empire were
serfs who were viewed essentially as part of the land and who passed with
the land. The Emperors provided the right to use the land to nobles, mili-
tary officers and public officials, as rewards and as compensation for their
services to the Emperor. The recipients of the use rights, however, did not
“own” the land. They were prohibited from transferring the land and
obliged to pay for their use of the granted land.? The use rights, however,
were inheritable.?

The Western Zhou (11th C B.C.—770 B.C), developed a more elaborate
feudal style system of land use distribution. All the land together with the
“attached” serfs, was owned by the Emperor. The Emperor first granted the

1Law School Textbook Series, The History of China’s Legal System (Mass’s Publishing
House, 1985) 15. (Hereafter cited as History Textbook)

2Id. at 24-25.

3.



A Brief History of Chinese Real Estate Law

lands to rulers of sub-kingdoms, and, these sub-kingdom rulers sub-
granted land to their military officers and public officials. The grantor could
take the land and attached serfs back when necessary. The grant was inher-
itable, but not transferable.* These rules changed gradually after the mid-
point of Zhou Dynasty. The grantees became the de facto owners of the
granted land. They could not only rent their land out, but also could sell
or transfer their land in exchange for other forms of wealth.> There are
recorded examples where land was used as consideration for jewels and
horses. There were even cases where defendants were ordered by judges to
compensate wronged persons with land.®

In 770 B.C., the emperor of Zhou moved the capital to an eastern city,
which began the history of the Eastern Zhou Dynasty. The history of
Eastern Zhou was divided into two parts: 770 B. C.—476 B.C., the Period of
Spring and Autumn; 475 B.C.-221 B.C,, the Warring States Period.

Early in the Eastern Zhou, there developed a system of land manage-
ment known as the “well” system,” because the Chinese character for the
word “well” is #. This was viewed as symbolic of the division of the land into
nine sections. More than one person could own sections of an identical par-
cel, but overall there were always nine identical sections. The parties given
the right to use the land had an obligation to care for and cultivate the cen-
ter section of the nine sections for the benefit of the overlord, and pay over
the proceeds or the product itself to the overlord. The obligation was to use
at least the same level of irrigation and other management for the center
parcel as for the other eight.

Due to the development and application by this time of new agricul-
tural techniques and technology, it was no longer necessary to have many
slaves work the land to produce a minimal return. At the same time, more
and more arable land was developed. Thus, land was viewed as a less vital,
and therefore a less valuable resource, and the Eastern Zhou emperors toler-
ated a system that did not view the newly developed land as belonging to or

Py Jian (Editor-in-Chief), China’s Legal History (The Guangming Daily Publishing
House 1987) 33 (hereafter cited as Pu Jian).

SHistory Textbook at 42.

sId.

This system is said to have been recognized first in the Lu Kingdom of Eastern Zhou, a
sub-kingdom located roughly in what is now Shandong Province, in the year 594 B.C.
Pu Jian at 44.



A Brief History of Chinese Real Estate Law

granted from the emperor, but saw it as more or less actually “owned” by
private citizens. These citizens often were basically peasants — farmers who
had little wealth other than that represented by the land they had been able
to reclaim and work themselves.

In response to the new concepts of private ownership, rulers of sub-
kingdoms began to reform their land tax system from the “well” system,
which was primarily viewed as a method of capturing feudal revenues, to a
different taxation system that would also reach the privately owned land.
The tax was based upon the size of the land, rather than income. The tax
could be, and often was, paid in products of the land, rather than cash.®

The Warring States Period ended in 221 B.C. when Qin Shi Huang uni-
fied China. The Qin Dynasty is viewed as China’s first true centralized gov-
ernment, and the foundation of modern China. It lasted barely beyond the
lifetime of the Emperor Qin Shi Huang himself, but nevertheless brought
about many important changes in government and society. Qin Shi Huang
confirmed the private ownership on the basis of the land ownership devel-
oped through sub-kingdoms during the Eastern Zhou. In 216 B.C,, he is-
sued an order requiring all the peasants to report their private land and
recognized their ownership.’

Following a brief period of unrest, the Qin Dynasty was succeeded by
the Han Dynasty, which ruled China basically from 206 B.C. until 220 A.D.
Historical reports on land ownership during the Han Dynasty'? indicate
that the Han emperors continued the practice of differentiating between
state land (owned by the Emperor) and private land. Transactions in state
land were strictly prohibited. Violators were executed. Owners of private
land, however, could transact freely in such land, including transferring
ownership to others.

The next available report on ancient rules of land ownership is from
the Northern Wei kingdom, during a period known as the “North and
South Kingdoms,” a time when the empire had fractionated into at least six
separate kingdoms. In 485 A.D.,, the King of North Wei issued an order re-
distributing land to the peasants. There were two types of interests
created — one type was not inheritable; it was basically a life estate. The

8History Textbook at 45.

°Id. at 96.

9The material on Han is based upon Ye Xiao Xin (editor-in-chief) Textbook of China’s
Legal History, (Peking University Press 1989) 103. (Cited as Ye Xiao Xin).



