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Chapter One

American Political Parties,
Government Regulation, and
Constitutional Law

I. THE CONSTITUTIONAL SETTING

Political parties have long occupied an uncertain place in American constitu-
tional law. Parties were not mentioned in the Constitution and developed
largely outside the constitutional system. As a consequence, they have grown
to possess attributes of both public and private organizations and undertake
activities associated with both types of organizations. This hybrid quality of
parties has made it difficult for the courts to apply constitutional standards to
parties and the state laws that govern them. The vague legal status of parties
has helped fuel the debate over the proper role of parties in a democracy.
Some favor treating parties as private entities largely beyond state regulation.
Others favor nearly complete state regulation of parties as public organiza-
tions. The problems, issues, and potential solutions to this dilemma are the
subject of this book.

The debate over the status and role of political parties can be traced to the
earliest years of American history.! Many of the Founding Fathers mani-
fested a deep suspicion of such organized interests and believed that they
were detrimental to a political system.2 The constitutional silence on political
parties was part of a calculated effort to frustrate the emergence of political
“factions.” James Madison is perhaps the most famous early opponent of
political party formation, stating in Federalist Number 10:

The latent causes of faction are thus sown in the nature of man; and we see
them every where brought into different degrees of activity, according to the
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different circumstances of civil society. A zeal for different opinions concern-
ing religion. concerning Government and many other points. as well of specu-
lation as of practice: an attachment to different leaders ambitiously contending
for pre-eminence and power: or to persons of other passions, have in turn
divided mankind into parties. inflamed them with mutual animosity. and ren-
dered them more disposed to vex and oppress each other. than to co-operate
for their common good. ?

Despite this antipathy towards parties Madison did eventually come to
view the development of parties as inevitable, concluding that they had to be
tolerated rather than prohibited in a democracy. Instead, Madison favored
controlling factions through the structural features of the federal govern-
ment.? Madison’s early views were apparently shared by George Washington
who registered a famous objection to parties in his Farewell Address to the
nation:

There is an opinion that parties in free countries are useful checks upon the
Administration of Government and serve to keep alive the spirit of Liberty.
This within certain limits is probably true, and in Governments of a Monarchi-
cal case Patriotism may look with indulgence. if not favour. upon the spirit of
party. But in those of the popular character. in Governments purely elective. it
is a spirit not to be encouraged. From their natural tendency. it is certain there
will always be enough of that spirit for every salutary purpose. And there
being in constant danger of excess. the effort ought to be. by force of public
opinion. to mitigate and assuage it. A fire not to be quenched: it demands a
uniform vigilance to prevent its bursting into a flame. lest instead of warming
it should consume.?

Compounding the constitutional silence on political parties has been the
dearth of congressional legislation directed at the parties. True to the Found-
ers’ intent, Congress appears to have considered party regulation as a matter
best left to the individual states.® There seems to be little doubt that Congress
could legislate extensively on political parties if it chose to do so.” However,
the only major national legislation to date regulating political parties deals
with matters of campaign finance.® Most laws affecting the parties have been
enacted by state legislatures, often in pursuit of goals other than regulating
political parties.

The constitutionally ambiguous status of political parties has deep histori-
cal roots but it did not take on serious dimensions until the states began
regulating their parties. The growth in state regulation began in the nine-
teenth century but has increased significantly in recent decades. This expan-
sion of state power over parties has increasingly forced the question of how
far the states can go in this process without infringing on the constitutional
rights of parties, voters. and candidates. These challenges to state laws have
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resulted in many state and federal court opinions where judges have wrestled
anew with the old issue of how parties should fit into American democracy.

The complexity of the constitutional issues raised and the great variety of
legal scenarios in which they arise has made the resolution of these issues
particularly difficult for the courts. State regulation of parties routinely impli-
cates fundamental rights of speech, association, and voting. State laws regu-
lating almost any aspect of elections have some impact on the parties. This
means that the issue of the parties” legal status has come up in an amazing
range of situations, from state ballot access laws to limitations on the cam-
paign speech of judicial candidates. As the web of state regulation over
parties and elections has grown, the venerable question of the status of par-
ties has become more pressing.

This chapter describes the theoretical dilemma that has confronted the
courts as they have considered legislation regulating political parties. The
dilemma grows in large part out of the various competing political ideals
which are raised when the government attempts to regulate some aspect of
party behavior or internal party functions. Subsequent chapters will trace the
evolution of judicial efforts to strike a balance among these ideals through
the development of various guidelines setting the parameters for appropriate
regulation of parties. As would be expected, judges have differed consider-
ably over how to strike the balance between government regulation and party
independence. Some have emphasized the importance of independent parties
for a healthy political process. Others have struck the balance in favor of
government maintenance of a fair electoral system.

This chapter is an investigation of the government regulation of American
political parties. In particular, the focus will be on the growing role of the
federal courts in searching for a satisfactory balance among the various com-
peting political values found in this area. With increasing frequency the
federal courts have found themselves faced with important and far-reaching
questions concerning the degree of independence which political parties
should enjoy within our democratic system. The question of the degree of
party independence from government regulation has become more pressing
in recent years with the rise in efforts by the government (primarily state
legislatures) to regulate the expanding array of activities undertaken by mod-
ern political parties.

Three somewhat related trends have converged in this area that have
sharpened the issues associated with the constitutional status of political
parties. The first of these has been the steady rise in state efforts to regulate
their parties and electoral processes. This trend has meant that parties have
increasingly been treated as public entities subject to pervasive state regula-
tion. The second trend has been the increasing diversity of activities that
American political parties have undertaken as they have adapted to modern
campaign practices. These two trends necessarily create a situation where
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there will be more state-party collisions over how far states can go in regulat-
ing party behavior. A third trend paralleling the other two is the major
changes in constitutional law doctrines over several decades that have facili-
tated greater judicial involvement in these disputes between parties and states
over the formers’ constitutional standing. Together, these three trends have
created an environment where the courts are now equipped with multiple
constitutional tools for resolving the dilemma that increasing asserts itself.

II. A TRADITION OF STATE REGULATION

For the first century of our nation’s history the parties enjoyed an extra-legal
existence and nearly complete autonomy from government control. During
these early decades the parties were almost completely free to control their
own membership, nominate candidates for public office, adopt party plat-
forms, and manage election campaigns. Parties were considered to be private
organizations at this time by both courts and legislatures. However, this
situation began to change rapidly as parties became more powerful and vis-
ible in the latter half of the nineteenth century.® The first states to enact
regulatory legislation of political parties were California and New York in
1866. California’s Porter Law was a permissive statute which set forth model
by-laws for parties operating in that state. New York took a different ap-
proach by outlawing fraud, bribery, and voter intimidation in party affairs.
Other states quickly followed these two leads as the extent of party corrup-
tion became more widely condemned with some states going so far as to
regulate the internal structure and organization of political parties at this
time.

The efforts of the Progressive Movement in the late nineteenth century
would eventually prove to have the greatest effect in converting American
political parties from private organizations to public entities.'® The first of
these major reforms was the adoption of the Australian ballot which provided
for the secret casting of votes. Before this time, ballots had been prepared by
each party and were often color-coded, making it clear which party one was
supporting at an election. In order to preserve secrecy in the casting of votes
and prevent voter intimidation at the polls, the states rapidly began adopting
the Australian ballot after 1888. In taking over this party function, the states
successfully injected themselves into the mechanics of the election process at
the expense of the party machinery. The long-term impact created by the
adoption of the Australian ballot was that it gave the states the power to
determine which parties and candidates should have access to the now-offi-
cial ballot. This, in turn, required that the states define what a “political
party” was and what renders a person eligible for candidacy for specific
offices. Thus, while this important reform may have curbed party corruption,
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it also accelerated the pace of state regulation of parties. The two major
parties were often given special status under these laws, but with official
recognition came significant and expanding state regulation. This process of
gradually expanding state regulation of parties continued and soon effective-
ly domesticated the previously autonomous American political parties. !

The other great catalyst in the evolution of parties from private to quasi-
public entities was the adoption of the direct primary by the states. Spurred
by the reformers of the Progressive Era, the direct primary was seen as a
device for limiting corruption of political parties through greater voter partic-
ipation in the electoral process. The primary was seen by its advocates as a
means for breaking the power of state and local party bosses and generally
furthering the goals of good government. Before this time, the parties tightly
controlled the nomination process through the caucus system, where party
regulars and activists dominated the proceedings. Under this system there
was very limited participation in the nomination of candidates by the general
public. The Reformers hoped that the institution of the direct primary would
both widen public participation in the selection process and diminish the
power of party committees. !2

Wisconsin adopted the first complete primary law in 1903, and by 1917 a
majority of the states made some use of the direct primary. '3 The loss of the
vital and arguably most basic function of candidate nomination was a serious
blow to the parties. The parties had also lost some control over their party
label and even part of their identity. With the rise of the primaries, outsiders
and political novices could run and secure the nomination of a party with
which they had had minimal previous contact or with which they shared little
ideological compatibility.

Other Progressive Era reforms facilitated state control over party mem-
bership. These reforms signaled another area of state encroachment on opera-
tions previously left to the parties themselves. These state laws often took the
form of requirements that voters register for a particular party in order to
participate in that party’s primaries. The states thus began performing the
unusual service of maintaining membership lists for what were nominally
private organizations. These early reforms gradually but inexorably in-
creased the degree of overlap between the private and public sides of
American political parties. Through these means, the parties were first recog-
nized, then regulated, and ultimately made virtual agents of the states in
many instances. !4

It should be noted that many state laws “regulating™ parties were in fact
thought to actually protect or benefit political parties.!> Many states gave
parties special mention in their constitutions as a means of “recognizing” the
existence of political parties, or at least the two major parties. A few states
gave parties some official roles in the state’s political process such as serving
on bipartisan elections boards or helping to fill legislative vacancies.!® The
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common requirement that a voter pre-register with a party betfore voting in its
primary was, in part, aimed at helping preserve the ideological coherence and
integrity of the parties. This sort of “protective legislation” for the parties
continued into the twentieth century. Many states eventually adopted
“closed” primary laws whereby only those persons registered with a party for
a prescribed time were able to vote in its primaries. These laws were aimed at
preventing the “raiding” of primaries by persons affiliated with another par-
ty. Some states also adopted anti-fusion statutes which disallowed candidates
from running with multiple party nominations and appearing more than once
on a ballot.!” These statutes were meant, in part, to ensure that the parties’
ideological integrity was protected and that party labels could serve as reli-
able guides to voters. But these laws also signaled more state control over
party behavior in areas vital to their existence and autonomy.

A. The Early Judicial Response

State legislatures led the charge in extending government regulation to politi-
cal parties but these early efforts were soon tested in the courts. Initial judi-
cial reaction to state efforts to control the parties varied considerably among
the states. Many judges were often skeptical of legislative attempts to curb
party corruption through regulatory means. '8 These early challenges usually
attacked state primary laws by claiming that they infringed the political par-
ties” right of association or the voting rights of party members.!? There were
also early challenges to state adoption of the first Australian ballot laws.
These latter cases generally sustained the Australian ballot as within legisla-
tive power “so long as it merely regulates the exercise of the elective fran-
chise and does not deny the franchise itself either directly or by rendering its
exercise so difficult and inconvenient as to amount to a denial.”"

The California Supreme Court made the connection between voting and
political parties explicit when it struck down that state’s primary law in 1900.
Justice Henshaw, for the court in Britton v. Board of Elections Commission-
ers,”! explained the link between parties and the right to vote thusly:

No expression is needed in the declaration of rights to the effect that electors
holding certain political principles in common may freely assemble. organize
themselves into a political party, and use all legitimate means to carry their
principles of government into active operation through the suffrages of their
fellows. Such a right is fundamental. It is inherent in the very form and sub-
stance of our government, and needs no expression in its constitution. 22

Other state courts seemed to place the emphasis on the people’s right of
assembly.2® However, most early decisions did not find that the new primary
laws infringed on the association rights of political parties or their mem-
bers.2* Typical of the judicial treatment of association claims raised against
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state primary laws was this 1908 statement from the Louisiana Supreme
Court:

The next ground is that the statute . . . deprives the people of their reserved
right to “meet and choose and name their candidates as they please.” The
answer is that the people have no such reserved right. but that the Legislature
has the perfect and undoubted right to prescribe rules and regulations for the
conduct of elections, primaries included. 25

The courts soon found that the regulation of elections was well within the
states’ police powers. A representative view of the prevailing position was
expressed by the Ohio Supreme Court in State v. Felton which upheld that
state’s primary law that required a showing of 10 percent at the last election
for a political party to secure automatic ballot access.2¢ State courts quickly
came to accept the anti-raiding justification for primary laws,2’ and also
recognized the “evils and abuses™ of political parties that motivated legisla-
tures during this period.28

Only a few early courts raised the possibility that government regulation
might infringe on the parties’ rights to govern themselves internally.?? The
Colorado Supreme Court in adjudicating a dispute between rival delegations
to a party convention in 1898 ruled that, “the courts have no control over
questions of party policy, but those must be determined by the party itself in
its regularly called and organized conventions.”3? Most early judicial com-
ments noting the importance of a party’s ability to control its internal affairs
arose in similar contexts of delegate certification.?! But broader judicial con-
cerns over the possibility of regulatory schemes taking over internal party
governance had to await the later enactment of state laws that would go
beyond the direct primary and Australian ballot laws.

B. Modern Regulatory Schemes

Since the Progressive Era the states have, with great diversity, continued to
expand their regulation of the structure and behavior of political parties with-
in their boundaries. This trend has given rise to complex statutory schemes in
many states. Some states, such as California, are well known for their perva-
sive regulation of parties. Other states are comparatively lax in their regula-
tion. State regulations pertaining to political parties fall broadly into two
categories: those concerned primarily with “internal™ party structures and
behavior, and those dealing with the “external™ or electoral functions of
parties. 3

Nearly every state controls by law some aspect of the organizational
structure, composition, or internal procedures of its parties’ state central
committees. Typical regulations of internal party matters include laws gov-
erning: the election and composition of state and local party central commit-
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tees, committee meeting dates, and internal party rules. State laws regulating
the selection of the party state central committee usually mandate that these
party officials be chosen either by voters or by other party officials. ¥ Those
states which regulate the composition of the party state central committee
often require that the committees have a certain number of elected officials
or maintain a gender balance.’* State regulation of state central committee
meeting times and places is less common, and only a few states regulate both
time and place of these meetings.*°

A more intrusive form of state regulation of parties is the specification of
various internal rules and procedures which must be followed by the state
central committees.*® There is a wide range of internal matters which the
states have chosen to regulate, including: how committee vacancies are to be
filled, the use of proxy votes, quorum size, powers and duties of committee
chairs, use of executive committees, pre-meeting notification procedures.
voting strength and rights of members. method of selection and terms of
office for committee officers. unit rules in voting, and the party affiliation of
committee members. The regulation of /ocal party organizations has also
been popular with state legislatures. These regulations mirror those directed
at the internal governance of the state-level party committees, and deal with
voting procedures, party affiliation and residency requirements, and time and
place of meetings.*’

State legislative efforts to regulate the “external™ or electoral side of
political parties have been much more extensive.*® These state laws tend to
impact the parties more indirectly than those that are aimed at the party
organizations themselves. These state laws limit and control modern
American parties in what has become their most important function: the
selection and running of candidates for public office. Most states have an
array of regulations that controls both primaries and general elections. These
laws deal with such matters as ballot access, the format of election ballots
themselves, the size of the vote needed to win, the possibility of run-off
elections, the frequency of elections, the size, number, and configuration of
electoral districts, voter eligibility requirements, and campaign finances.
These state laws often make distinctions among the major parties, third par-
ties, and independent candidates. Many states, however, have gone further
and regulate such things as pre-primary endorsements by party leaders and
the campaign activities of the parties.

In those states where primaries are held for state offices, further statutory
controls are common. The most basic of these is whether the party primary
may be “open™ to non-party voters, or “closed™ in which only registered
party members may vote. This requirement is usually seen as a voter eligibil-
ity issue, but it also directly affects the parties by controlling who participates
in their primary elections. The open primary originated as an electoral reform
during the Progressive Era in U.S. history as a means for fostering greater
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voter participation. However, most party regulars prefer the closed form
which curtails the number of crossover voters who are not strongly affiliated
with the party. It can also lead to the practice of “raiding”™ where members of
one party systematically vote in the opposing party’s primary and select the
weakest candidate. It is generally believed that the closed form of the pri-
mary favors stronger parties by increasing the influence of party activists
over the election outcome. In recent years. most states have chosen to move
toward the closed form of primary elections.*’

Closely related to the method by which statewide nominations are made
is the matter of party endorsement of candidates. Of course. such endorse-
ments typically come from the party organization itself. dominated by party
activists. Thus, state limitations on party endorsements can affect the organ-
izational strength of a party in state politics. Some states that have adopted
the direct primary as the method for statewide nominations have preserved
the party’s right to a pre-primary endorsement as a kind of compromise,
ensuring some input from the party organization into the nomination process.
As of the mid-1980s, most states had no law regulating pre-primary endorse-
ments, two states barred them. and eight either required or expressly permit-
ted some form of pre-primary endorsement. 4

Most states also regulate the process by which their state parties choose
their delegates for the national party conventions. Like the state laws regulat-
ing state and local nominations, these laws are usually regarded as primarily
“electoral™ laws designed to ensure that the selection process is fair and
democratic. However, these laws regulate the relationship between individu-
al state parties and their national counterparts are different and pose more
intrusive limitations on the parties. While the interests of each state in pre-
serving certain features of the nominations process for state and local offices
is undeniably great, the interest of the individual states in controlling (even
indirectly) the internal operations of the national parties is much more tenu-
ous. This latter set of statutory guidelines raises more serious issues of party
independence and freedom from government control.*!

Another popular type of state electoral regulation that directly affects the
vitality of political parties are so-called “sore loser™ statutes which have been
enacted in a majority of states. These laws prevent a candidate from running
in the general election as an independent who has lost in a party primary
election for that office. The effect of these laws is to foster post-primary
unity in the parties. Some would argue that they also serve the larger political
system by helping to limit the number of candidates for office.*> Even state
control over ballot formulation and the balloting mechanism can be relevant
to political parties. For instance, the use of “party column™ ballots where all
candidates from each party are conveniently listed in a single column on the
ballot can facilitate straight-ticket voting and be helpful to the parties by
encouraging party solidarity at the polls.*
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A final area where state laws have had an impact on political parties has
been in the area of campaign finance laws.# State legislation regulating
campaign finances has tended to mirror that used by the federal government.
Thus, many states have sought to simultaneously place limits on contribu-
tions o candidates and expenditures by candidates. Some states have also
instituted various forms of public funding for office-seekers and require-
ments that candidates make a public disclosure of campaign finances through
filing.** Although most of these laws are directed towards candidates and
their campaign organizations, some of them touch parties and party organiza-
tion as well. One of the most common of state financial laws is that of a filing
requirement. Virtually every state imposes some sort of filing requirement on
candidates and political committees. However, only twenty-three states ex-
pressly require a filing statement from the parties themselves. 46

In their effort to control financial contributions to political campaigns, the
states have set limits on contributions by corporations, labor unions, and
state-regulated industries (e.g., state lotteries, public utilities). However, of
the forty-two states that place some limits on financial contributions to candi-
dates, only fifteen of these also limit what party organizations may give to
candidates.*” The public funding of state elections began in 1973 and today
about half of the states provide for some form of public assistance for candi-
dates. This assistance usually comes in the form of tax provisions relating to
political donations such as tax credits, tax deductions, check off provisions,
or a surcharge. Many of these state public finance laws also specify where
the money collected is to go. Most states give the funds directly to the
candidates, but fifteen of them distribute some or all of the money directly to
the parties.*® This is significant as an indicator that these states are attempt-
ing to use their tax laws to reinforce the strength of the parties in their state.
Under the federal scheme, most public funding goes directly to the campaign
organizations of the major party nominees, with only a relatively small sum
going to the national parties to operate their conventions. 4°

Many state regulations have had the effect of strengthening political par-
ties. For instance, the closed primary, bans on “sore losers™ candidacies, and
provisions for straight-ticket voting all arguably help the party organizations.
Nonetheless, even these forms of state regulation represent some infringe-
ment on party independence and set the precedent for less salutary state
regulations touching political parties. The concern of this work will be pri-
marily with those state regulations which are commonly regarded as “infring-
ing” party independence or strength and which have resulted in litigation.
Most of the other regulations mentioned above fall into this latter category.
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III. PARTIES: AN EVOLVING ROLE

Judicial efforts to define an appropriate level of government regulation over
political parties in our political system have been complicated by the ever-
changing role played by American parties.? Over the course of U.S. history,
the major parties have undertaken many different activities and have seen
their influence over parts of the political process vary considerably. Before
1838, American parties were “incompletely developed and seen as foreign,
unwelcome, and one hoped, temporary intrusions into public affairs.”3! Dur-
ing these early decades parties were essentially elite organizations with little
in the way of subnational structure. At this time, the contribution of parties to
American politics was necessarily limited. The early parties functioned more
as “factions” giving politicians at the national level a means to organize
themselves. Even during this early time, however, the parties served as politi-
cal guideposts that helped the average citizen comprehend politics and elec-
tions.

From the late 1830s to the 1890s, political parties in this country took on
a much more central role in the nation’s politics. At the beginning of this
period there were strong forces which favored the development of new politi-
cal organizations, including the rapid growth in the size of the American
electorate and the emergence of divisive national issues. Parties at this time
shifted from being intermittent organizations composed of volunteers to pro-
fessional entities with structure, organization and continuity. It was during
this period that parties also took on many of the important functions com-
monly associated with modern parties: the recruitment and nomination of
candidates, the development of party positions on issues, the operation of
campaigns, the mobilization of voters, and the holding of caucuses and con-
ventions. The major parties of this period sought vigorously to distinguish
themselves from one another. Voters responded to these changes by develop-
ing strong party allegiances, further heightening the competition between the
parties. This period is often regarded as the golden era of American political
parties because of their organizational strength and near dominance over the
political process. During their heyday parties even began to resemble the
responsible party model by attempting to implement their campaign promises
once in office. This was an era characterized by sharp ideological debate
through partisan newspapers, the frequent emergence of third political par-
ties, and finally the emergence of urban political machines. 2

The period in American history from 1890s to the 1950s is referred to as a
“post-party” or nonpartisan era by a leading party historian.? During this
half century, American parties grew beyond simple partisan confrontations.
The 1890s saw a major realignment of American parties and the emergence
of a fourth party system. This upheaval was brought on by agrarian unrest
and the economic panic of 1893.34 Parties at the turn of the century continued
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many of their traditional operations, both internally and in the electoral
realm. However, partisan debate declined significantly with the emergence of
many one-party regions in the nation.>* Parties began to lose their monopoly
over politics as new avenues for influencing government opened up. The
process of party decline was accelerated considerably by the legislative suc-
cesses of the Progressive movement, which began in the 1880s but continued
for decades thereafter. This movement’s nonpartisan reforms of the electoral
system had the effect of splitting parties from the voters. This was achieved
gradually through reforms of the ballot preparation process, the institution of
voter registration, and the arrival of the direct primary.°

The first decades of the twentieth century witnessed a series of develop-
ments which further disengaged parties from the political mainstream.
Growth in government’s role in society through public programs led to a
greater need for technical experts in government jobs rather than the political
generalists who were usually supplied by the parties. The gradual growth of
the civil service system for government employees further reinforced this
trend disfavoring parties by limiting patronage opportunities. Finally, the
enactment of various welfare functions by the government deprived parties
of their “social service™ function and their links to certain groups of voters.
The cumulative effect of these developments before and after 1900 was to
radically change the role of parties in and their contribution to American
politics. Ever after parties would have to compete with aggressive. often non-
partisan, interest groups. Partisanship among voters survived this period. but
the parties’ dominance of political discourse, candidate recruitment, and poli-
cy-making were all sharply limited.

The contributions of parties to American politics began to shift again in
the 1950s. In many ways this period was a continuation of the previous fifty
years in that parties continued to decline in relative importance on the
American political scene. Nonparty political elements, particularly the mass
media and interest groups, became more firmly entrenched after a brief party
revival during the New Deal Era. Media influence over politics grew on the
heels of greater diversity of media modes and greater access to American
homes.’7 Interest group popularity and power grew as the federal govern-
ment expanded its regulatory powers and social programs. In this new envi-
ronment, parties and partisan discussion of issues became less important.
Leaner, more efficient interest groups began picking up many traditional
party functions.®

Since 1950 we have also seen something of a renewal of the distrust of
political parties which has appeared periodically over U.S. history. Parties
were subjected to significant criticism in the media during this time, eroding
much of their legitimacy as a political institution.’” Individual voters during
this period moved away from the strong party allegiances and straight-ticket
voting patterns of their parents.®® The modern American voter was becoming



