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In the European Monographs series this book, General Principles of EU Law and
European Private Law is the eighty-fourth title. The titles published in this series are
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Preface

This volume on the General Principles of EU Law and European Private Law deals with
an area of European law of particular complexity and ever growing importance. Due to
their nature, the general principles offer a more or less unlimited field for legal studies,
at the same time as they play a rapidly increasing role in legal practice. The first volume
on General Principles of EC Law was published in the year 2000, based on an
international conference held in Malmo, Sweden in 1999. The second volume, General
Principles of EC Law in a Process of Development, based on a conference in Stockholm
in 2007, was published in 2008. They dealt primarily with general principles from the
perspective of human rights and administrative law. Both volumes have been very well
received and are often cited; the first volume has been sold out.

This third volume has another focus, namely the role of general principles in the
ongoing development of European private law. The vision behind the volume, its main
structure and core features of its eighteen articles are presented by the editors in an
introductory chapter. The other chapters are centered around four main themes: the
methodology in the elaboration of private law principles within union law, the
constitutionalization of private autonomy, horizontal direct effect of general principles
and the role of general principles in competition law. As an overriding conclusion,
there is reason to stress the colossal potential and impact of the EU Charter of
Fundamental Rights in relations between private parties. Like the previous volumes,
the contributions in the book also demonstrate the fundamental role of the general
principles in the successive creation of a jus cornmune europaeumn.

As a platform for the preparation of this book, The Swedish Network for
European Legal Studies organized in Liding0, just outside Stockholm, in 8-9 November
2012, an international conference on the subject. Invited as speakers were a mixture of
eminent and well known experts, many of whom had taken part already in the previous
general principles conferences, and a selection of younger scholars in the field. We had
two days of most fruitful exchange of ideas based on excellent papers. Although this
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volume is based on a selection of the papers presented at the conference, all papers
have been rewritten and edited extensively before publication.

The object of the Swedish Network for European Legal Studies (Snels) is to
establish an independent forum that will allow researchers to meet, discuss and open
up new paths of investigation within the field of European law, on national and
European level. The Network, funded by public means allocated by the Swedish
Parliament, arranges conferences, symposia and seminars and actively supports the
publishing of research material. More information about the Network can be found at
www.snef.se

[ wish to thank my co-organizers and co-editors Xavier Groussot, Professor of
European Law at Lund University and doctoral candidate in European law Felix
Schulyok, Copenhagen University for all their intellectual efforts in preparing the
project. Felix has been instrumental also in the more practical parts of the process and
its successful completion. We also wish to thank Professor Antonina Bakardjieva
Engelbrekt, Professor of European Law at Stockholm University and chair of the
Network for the strong support of the project offered by the Network.

Ulf Bernitz
Professor of European Law at Stockholm University

XXV



Summary of Contents

List of Editors and Contributors
Preface

Vision, Essence and Narratives of General Principles and European
Private Law: An Introduction
Ulf Bernitz, Xavier Groussot & Felix Schulyok

Part I: Methodology in the Elaboration of Private Law Principles

CHAPTER 1
Private Law Principles, Pluralism and Perfectionism
Martijn W. Hesselink

CHAPTER 2
General Legal Principles Navigating Space and Time
Joxerramon Bengoetxea

CHAPTER 3
Emerging European General Principles in Private Law
John Temple Lang

Part II:  The Constitutionalization of Private Autonomy

CHAPTER 4

Regulated Autonomy between Market Freedoms and Fundamental Rights
in the Case Law of the CJEU

Guido Comparato & Hans-W. Micklitz

21

45

65

121



Summary of Contents

CHAPTER 5

European Law versus Private Law: Transformation or Deformation of the
Paradigm?

Marek Safjan

CHAPTER 6

Horizontal Effect of Fundamental Rights: In Search of Social Justice or
Private Autonomy in EU Law?

Dorota Leczykiewicz

Part III: Horizontal Direct Effect

CHAPTER 7

The Concept of (Direct and Indirect) Horizontal Effect of EU Law:

The Terminology of European Law Scholars and of Private Law Scholars
Compared

Arthur Hartkamnp

CHAPTER 8
The Expectation of Legal Certainty and Horizontal Effect of EU Law
Juha Raitio

CHAPTER 9

Horizontal Effect of General Principles: Bold Rulings and Fine Distinctions
Takis Tridimas

CHAPTER 10

General Principles and the Charter in Private Law Relationships:
Constructive and Critical Input from Private Law

Carla Sieburgh

CHAPTER 11

The Horizontal Direct Effect of the Four Freedoms: From a Hodgepodge

of Cases to a Seamless Web of Judicial Protection in the EU Single Market?
Sybe de Vries & Robert van Mastrigt

CHAPTER 12
What Purpose Does Article 16 of the Charter Serve?
Peter Oliver

155

171

189

199

213

233

249

281



Summary of Contents

CHAPTER 13
The Principle of Effectiveness and EU Private Law
Norbert Reich

CHAPTER 14

Remedies under the EU Charter in the Context of Disputes Arising in
Private Law

Angela Ward

Part IV: Competition Law and General Principles

CHAPTER 15
From Regulation 17/62 to Article 52 of the Charter of Fundamental Rights
Ian S.Forrester

CHAPTER 16
Judicial Review after Menarini: Any Need for Reform of the EU System?
Helene Andersson

CHAPTER 17
Data Mirroring during Dawn-Raids: Right to Judicial Review
Ingeborg Simonsson

CHAPTER 18

How General Should General Principles Be? Ne Bis in Idemn in EU
Competition Law

Wouter Devroe

Table of Cases

Xi

301

327

343

373

387

401

443



Table of Contents

List of Editors and Contributors
Preface

Vision, Essence and Narratives of General Principles and European
Private Law: An Introduction
Ulf Bernitz, Xavier Groussot & Felix Schulyok

I The Vision
[A] Issue 1: Methodology
[B] Issue 2: Horizontal Effect
[C] Issue 3: Private Law and General Principles of EU Law
[D] Concluding Remarks
11 Essence and Narratives of General Principles and European Private
Law
[A]  First Narrative: Methodology in the Elaboration of Private Law
Principles
[B] Second Narrative: The Constitutionalization of Private Autonomy
[C] Third Narrative: Horizontal Direct Effect
[D] Fourth Narrative: Competition Law and General Principles
11 Conclusion: The Impact of the Charter on Private Parties

Part I: Methodology in the Elaboration of Private Law Principles

CHAPTER 1
Private Law Principles, Pluralism and Perfectionism
Martijn W. Hesselink

§1.01 The Quest for General Principles in a Pluralist World
§1.02  Structural Pluralism
§1.03  Political Principles of Private Law

(9¥] W NN N =

—_
N S B e

21

21
25
31



Table of Contents

§1.04  The Inclusion of the Other
§1.05 A Perfectionist Code of Principles
§1.06  Legitimate Private Law Principles

CHAPTER 2
General Legal Principles Navigating Space and Time
Joxerramon Bengoetxea

§2.01 Introduction

§2.02 The Theory of General Principles of (EU) Law, in a Nutshell

§2.03 A Test-Case for General Principles: The Principle of Self-Determination
§2.04 Rule-Based Rights and Principle Rights

§2.05 General Principles of a European Legal Culture

§2.06 Principles and Agenda Setting

CHAPTER 3
Emerging European General Principles in Private Law
John Temple Lang

§3.01 Introduction

§3.02 The Sources and Characteristics of General Principles

§3.03  ‘General Principles’ and Private Law: ‘Horizontal Direct Effect’

§3.04 National Courts” Duty of Sincere Cooperation and the Effectiveness
Principle

§3.05 The European Economic Area

§3.06  General Principles in the Case Law of the Four European Courts

§3.07  This Paper

§3.08 General Principles of EU Law Binding Private Parties as Well as
Member States: The Angonese and Defrenne Judgments on
Discrimination
[A] The Need for a Limiting Principle for Individual Discrimination

Cases

§3.09 EU Law Principles Applying to Private Rights and Obligations under
Directives

§3.10  The General Principles of Equivalent and Effective Protection for
Rights Given by EU Law

§3.11  When Can a Private Party Rely against Another Private Party on an
EU Law Rule that Is Primarily to Protect the Public Interest?
[A] Private Enforcement of Competition Rules
[B]  Fruiticola: Competitors” Rights to Enforce Regulations
[C] Unilever Italia: Private Reliance on Failure to Comply with

Public Law

§3.12  Wells v. Secretary of State for Transport: Effect on Third Parties of

Failure to Carry Out an Environmental Impact Assessment

38
40
42

45

45
46
51
55
57
61

65
65
68
70
71
72
73
73
74
77
77
79
79
79
81
83

84



Table of Contents

§3.13  The French Farmers’ Case and Schmidberger: The Duty of States to
Protect Private Rights against Interference by Other Private Parties

§3.14  Viking Line and Laval: Private Parties Interfering with Freedom of
Establishment and Services

§3.15 Directives, Directly Applicable Rules and the Effectiveness Principle

§3.16 Who Can Sue and What Are the Alternatives?

§3.17 Consumers and Environmental Organizations

§3.18 The General Principle against Contracts Limiting the Freedom to
Claim EU Law Rights for the Future

§3.19  Agreements That Are Contrary to EU Law

§3.20 A 'Fair Hearing' and General Principles that Are Basic Rules of
Procedural Justice

§3.21 A Right to Claim Rights under European Law

§3.22  The Principle of Consultation in Labour Law

§3.23 A New Kind of ‘General Principles’ in Private Law, Based on the
Consensus of National Courts

§3.24  Some Possible Newly Recognized Private Law General Principles:
Vulnerable Individuals, Diversity, and Collective Rights

§3.25 Is There a General Principle Imposing a Duty on Private Parties Not to
Interfere with the Rights of Others under the Convention and the
Charter?

§3.26 When Does the Charter Impose Legal Obligations on Private Parties?

§3.27  The Charter Should Be Used to Interpret National Laws

§3.28 If a Provision in the Charter Binds Only the State, When Has the
State an Enforceable Legal Obligation to Protect the Rights of the
Parties Whose Rights are Being Infringed against the Actions of Other
Private Parties?

§3.29  Conflicting Fundamental Private Rights

§3.30 In Areas Where States Have a Wide Discretion, How Much Scope
Is There for Developing General Principles in Private Law?

§3.31 Conclusion

Part [I: The Constitutionalization of Private Autonomy

CHAPTER 4

Regulated Autonomy between Market Freedoms and Fundamental Rights
in the Case Law of the CJEU
Guido Comparato & Hans-W. Micklitz

§4.01
§4.02

The Constitutional Dimension of General Principles

Private Autonomy as a General and a Constitutional Principle of
European Private Law

[A] The CJEU General Principles of Private Law

XV

86

87
88
90
93

93
95

95

102

104

104

106

108

110
112

113
114

116
116

121
121

124
125



