


Rethinking Rape Law

International and Comparative

Perspectives

Edited by Clare McGlynn and

Vanessa E. Munro

g Routledge

Taylor & Francis Group
a GlassHouse book

a@ -‘{a




First published 2010
by Routledge
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN, UK

Simultaneously published in the USA and Canada
by Routledge
270 Madison Avenue, New York, NY 10016

A GlassHouse book
Routledge is an imprint of the Taylor & Francis Group,
an informa business

© 2010 editorial matter and selection Clare McGlynn and Vanessa E.
Munro, individual chapters the contributors

Typeset in Times and Gill Sans by
RefineCatch Limited, Bungay, Suffolk
Printed and bound in Great Britain by

CPI Antony Rowe, Chippenham, Wiltshire

All rights reserved. No part of this book may be reprinted or
reproduced or utilized in any form or by any electronic,
mechanical, or other means, now known or hereafter
invented, including photocopying and recording, or in any
information storage or retrieval system, without permission in
writing from the publishers.

British Library Cataloguing in Publication Data
A catalogue record for this book is available
from the British Library

Library of Congress Cataloging-in-Publication Data
Rethinking rape law :international and comparative perspectives /
edited by Clare McGlynn and Vanessa Munro.
p.cm.

Includes bibliographical references.
I. Rape. . Munro, Vanessa, Il. McGlynn, Clare.
K5197.R48 2010
3457.02532-dc22 2009044979

ISBN10:0—415-55027-0 (hbk)
ISBN10:0-203-85219-2 (ebk)

ISBN13:978-0-415-55027-7 (hbk)
ISBIN'13:978-0-203-85219-4 (ebk)



Contributors

Janine Benedet is an Associate Professor at the Faculty of Law, University of
British Columbia in Vancouver, Canada, where she teaches criminal law,
labour law and sexual offences law. Her research focuses on sexual violence
against women, including prostitution and pornography. She is currently
writing about the criminal law’s treatment of external conditions that
might vitiate consent, as well as offering a feminist critique of harm
reduction approaches to prostitution.

Monica Burman is a Senior Lecturer and a Research Fellow at the Depart-
ment of Law and Umea Centre for Gender Studies, Umea University,
Sweden. Formerly, she worked for seven years as an associate judge. Her
main publications are in the field of violence against women and the crim-
inal law and include, amongst others, ‘The Ability of Criminal Law to
Produce Gender Equality — Judicial Discourses in the Swedish Criminal
Legal System’ (Violence against Women (2010)). She is currently working
on a project on legal protection and legal processes for immigrant women
exposed to male partner violence.

Doris Buss is Associate Professor of Law at Carleton University, Ottawa,
Canada. She teaches and researches in the areas of international human
rights, women’s rights and social movements. She is the author (with
Didi Herman) of Globalizing Family Values: The International Politics of
the Christian Right and editor (with Ambreena Manji) of International
Law: Modern Feminist Perspectives. She is currently working on a project
examining identity, war crimes and international criminal prosecutions.
Her chapter in this volume is based on research for the first stage of this
project.

Alison Cole has worked at the International Criminal Tribunal for Rwanda
and the Former Yugoslavia and the International Criminal Court, and has
recently taken up a post at the Extraordinary Chambers of the Courts of
Cambodia. She previously worked on various human rights projects, such
as refugee issues in central Africa, death row appeals in the Caribbean and
rights-based development in India. She is the author of several law review
articles and book chapters examining international law.



Contributors ix

Heléne Combrinck is a Senior Researcher at the Centre for Disability Law and
Policy at the Faculty of Law, University of the Western Cape, South
Africa. She previously worked as a senior researcher at the Community
Law Centre at the University of the Western Cape, where she co-ordinated
the Centre’s Gender Project. She has published extensively on women’s
equality and women’s rights, and has been involved in various submissions
on law reform to parliamentary committees and the South African Law
Reform Commission.

Sharon Cowan is a Lecturer in Law at the School of Law, Edinburgh Uni-
versity, UK, where she is the co-director of the Centre for Law and Society.
Her research interests include feminist legal theory; sexuality, gender and
the law; criminal law; and criminal justice. Her current projects include a
book on feminist perspectives on consent in the criminal law; and a
national empirical project (with Helen Baillot and Vanessa Munro) explor-
ing the Asylum and Immigration Appeal Tribunal’s treatment of women
asylum applicants who claim to have been raped.

Donald A. Dripps is Professor of Law at the University of San Diego, US. He
has written widely about criminal justice in the US, including About Guilt
and Innocence (Greenwood Press 2003) and dozens of articles. His writings
on rape law include ‘Beyond rape’ (Columbia Law Review, 1992); ‘For a
negative, normative model of consent, with a comment on preference-
skepticism’ (Legal Theory, 1996); and ‘After rape law: will the turn to
consent normalize the prosecution of sexual assault?” (4kron Law Review,
2008).

Alice Edwards is Lecturer in International Refugee and Human Rights Law in
the Refugee Studies Centre, Oxford University, UK. Her research focuses
on issues of gender/feminist theory, human rights, and refugees and dis-
placement. She has published widely on these issues, including as co-editor
of Human Security and Non-Citizens. Law, Policy and International Affairs
(Cambridge University Press, 2008). She is a past recipient of an Arthur C.
Helton Fellowship of the American Society of International Law and, in
2008, she was awarded the Audre Rapoport Prize for Scholarship in the
Human Rights of Women for her work on violence against women and
the UN human rights treaty bodies.

Louise Ellison is a Senior Lecturer in Law in the School of Law at the
University of Leeds, UK. She is author of The Adversarial Process and
the Vulnerable Witness (Oxford University Press, 2001) and co-editor of
Feminist Perspectives on Evidence (Cavendish, 2000). In addition, she
has published a number of articles and book chapters on the topic of
rape — focusing in particular on the credibility barriers that rape survivors
confront within the criminal process ~ and has conducted research (with
Vanessa Munro) on the impact of educational guidance on (mock) juror
decision-making in rape cases (funded by the ESRC).



x Contributors

Karen Engle is Cecil D. Redford Professor in Law and founding Director of
the Bernard and Audre Rapoport Center for Human Rights and Justice at
the School of Law, University of Texas, US. She is author of Indigenous
Roads to Development: social movements and international law (Duke Uni-
versity Press, 2009) and co-editor (with Dan Danielsen) of After Identity:
a reader in law and culture (Routledge, 1995). She has published exten-
sively on gender and international law and has critically chronicled the
development of the women’s human rights movement over the past 20
years.

Rachel Anne Fenton is a Senior Lecturer at Bristol Law School, University of
the West of England, UK. She has published a number of articles on
Italian law, rape and sexual assault and assisted reproduction. She is cur-
rently co-editing a book on gender, sexualities and law to be published by
GlassHouse.

Aisha Gill is a Senior Lecturer in Criminology at Roehampton University,
UK. She has been involved in addressing the problem of violence against
women (VAW) at the grassroots and activist levels for the past 10 years.
She is Chair of Newham Asian Women’s Project, management committee
member of Imkaan (a national VAW charity) and a member of Liberty’s
Project Advisory Group and the End Violence Against Women coalition.
Her current research interests include the following: rights, law and forced
marriage; crimes related to patriarchy; so-called ‘honour’-based violence
and femicide in Iraqi Kurdistan and the Kurdish/South Asian Diaspora;
post-separation violence and child contact; trafficking; missing women;
and sexual violence.

Lise Gotell is Professor of Women’s Studies at the University of Alberta in
Canada. She has published on such topics as feminist litigation, consti-
tutional equality, pornography and sexual violence. She is a co-author of
Buad Attitudels on Trial: feminism, pornography and the Butler decision
(1997) and a co-editor of Open Boundaries: a Canadian women'’s studies
reader (2009). Her recent work focuses on the implications of 1990s’
Canadian sexual assault reforms, including interrogating the legal stand-
ard for consent and evaluating the effectiveness of legislative restrictions
on sexual history evidence and confidential records.

Isabel Grant is a Professor at the Faculty of Law at the University of British
Columbia, Canada, who specializes in criminal law. She has written a
number of papers exploring male violence against women and most
recently has published two papers on the sexual assault of women with
mental disabilities (with Janine Benedet). She is currently completing a
study on sentencing of men who kill their intimate partners. She is also
a member of the Law Program Committee for the Women’s Legal
Education and Action Fund.

Natalia Hanley is a Lecturer in Criminology at the University of Melbourne,



Contributors xi

Australia. She has recently completed an ESRC CASE-funded PhD at the
University of Manchester on the impact of gangs on the work of the
Probation Service.

Jonathan Herring is a Fellow in Law at Exeter College, University of Oxford,
UK. He has written on family law, medical law and criminal law. His most
recent books include Criminal Law (6th edn, Palgrave, 2009); Family
Law (4th edn, Pearson, 2009); Older People in Law and Society (Oxford
University Press, 2009); and Criminal Law (3rd edn, Oxford University
Press, 2008).

Patricia Londono is the John Collier Fellow in Law at Trinity Hall, Cambridge
and a member of the Faculty of Law, University of Cambridge, UK. Her
doctoral thesis ‘“Women, human rights and criminal justice’ (2006) won
the Bapsybanoo Marchioness of Winchester Thesis Prize at Oxford
University (2007). She has published on sexual violence and the ECHR, as
well as on the human rights of women prisoners. She is currently working
on a monograph, entitled Human Rights and Violence Against Women,
which is due to be published by Oxford University Press.

Annelies Lottmann has worked on human rights issues around the world,
including a brief time at the Office of the Prosecutor at the International
Criminal Tribunal for Rwanda. She is the author of ‘No direction home:
nationalism and statelessness in the Baltics’ (Texas International Law
Journal, 2008). She has a JD from the University of Texas, School of
Law, and is currently an associate at Weil, Gotshal and Manges in
New York, US.

Clare McGlynn is a Professor of Law at Durham University, UK. She has
written widely in the field of feminism and law, including The Woman
Lawyer: making the difference (Oxford University Press, 1998), Families
and the European Union: law, politics and pluralism (Cambridge University
Press, 2006) and, as editor, Legal Feminisms: theory and practice (Ashgate,
1999). She is a co-organizer of the ESRC-funded Feminist Judgments
Project (www.feministjudgments.org.uk) for which she has written a dis-
senting judgment in the rape trials case R v 4 (2001). In the field of rape
law, she has published on ‘Rape, Torture and the ECHR’ (Inrernational
and Comparative Law Quarterly, 2009) and her current work focuses on
the legal regulation of extreme pornography.

Michelie Madden Dempsey is an Associate Professor at Villanova University
School of Law in Pennsylvania, US, and formerly a CUF Lecturer in Law
at the University of Oxford, UK. She is the author of Prosecuting
Domestic Violence: a philosophical analysis (Oxford University Press, 2009)
and several articles regarding the criminal justice system’s response to
violence against women. She is a former criminal prosecutor and is pres-
ently working on projects regarding prostitution and trafficking. With
Jonathan Herring, she is writing a book for Oxford University Press



xii  Contributors

regarding sexual offences, which develops the line of argument outlined in
their contribution to this volume.

Shereen Mills is an attorney and senior researcher based at the Centre
for Applied Legal Studies at the University of the Witwatersrand, in
Johannesburg, South Africa. She has worked in the areas of race and
gender equality, participating in the drafting of key legislation as well as
advocacy. She currently engages in research, advocacy and strategic litiga-
tion on gender-based violence, poverty and women’s access to justice. She
has been involved as amicus curiae in a number of groundbreaking cases
involving gender-based violence. She also teaches gender and the law.
She currently sits on the Board of the Gender Education and Training
Network in Cape Town, as well as the Women’s Legal Centre Trust.

Vanessa E. Munro is Professor of Socio-Legal Studies at the University of
Nottingham, UK. She has published widely on feminist legal and political
theory, and combines this with empirical projects exploring popular
and penal responses to sexual violence. Recent works include Demanding
Sex: critical reflections on the regulation of prostitution (Ashgate, 2008),
Law and Politics at the Perimeter: re-evaluating key debates in feminist
theory (Hart, 2007), and Sexuality and the Law: feminist engagements
(Routledge, 2007). She has advised the UK Government on both human
trafficking and rape law reform, and presented research on these issues to —
amongst others — the Metropolitan Police, Judicial Studies Board, Rape
Crisis, the Mayor of London’s Office, Royal College of Psychiatrists, and
the New Zealand Ministry of Justice.

Ivana Radadi¢ is a Researcher at the lvo Pilar Institute of Social Sciences in
Zagreb, Croatia. Her research and teaching interests are in international
human rights law, and feminism and law; and her PhD thesis was on the
women’s rights jurisprudence of the European Court of Human Rights.
She has published in international law and human rights journals, and
worked at different academic institutions. She has also worked as a lawyer
at the European Court of Human Rights, acted as an Expert for the
Council of Europe on the European Convention on Human Rights, and
collaborated with a number of NGOs.

Fiona Raitt is Professor of Law at the University of Dundee, UK. She
researches in the areas of evidence law, family law, domestic abuse and
sexual violence, often from an interdisciplinary perspective, for example
the book co-authored with Suzanne Zeedyk, The Implicit Relation of
Psychology and Law — women and syndrome evidence. Current research
projects include the completion of a book co-authored with Jane Mair,
Scots Family Law — a critical analysis, and further publications linked to
the Rape Crisis Scotland-funded research on independent legal representa-
tion for complainers of sexual offences.

Phil Rumney is a Reader at Bristol Law School, University of West of



Contributors xiii

England, UK, where he teaches courses on criminal justice. His research
interests include legal responses to male rape, false allegations of rape and
the problems of rape law enforcement. He is currently writing a book for
Willan Publishing examining the debate over the use of torture as an
interrogation tool in cases of terrorism.

Peter Rush is an Associate Professor in Law at the University of Melbourne,
Australia. He is the author of several books on the jurisprudence of crim-
inal law, journal articles in legal theory and criminology, and a film on
colonial legal relations and the art of the city. His areas of research include
law and literature, aboriginal justice, and sexual politics. He has partici-
pated in law reform projects in the area of rape law and in policy advocacy
on the criminalization of HIV transmission. His current work concerns
trauma and the jurisprudence of witnessing in national and international
criminal justice.

Ksenija Turkovi¢ is Professor of Criminal Law and Head of the Department
of Criminal Law at the Faculty of Law, University of Zagreb, Croatia. She
is Head of the Commission of the Ministry of Justice responsible for
drafting the new Croatian Criminal Code. She is also a member of the
Commission of the Ministry of Family, Veterans and Intergenerational
Solidarity, responsible for preparing the national strategy of protection
against domestic violence. She is Vice President of a Council of Europe
group of specialists on child-friendly justice and a member of the commit-
tee on preventing and combating violence against women and domestic
violence. She was Vice President of the Council of Europe committee of
experts that drafted the Convention against sexual exploitation and sexual
abuse of children.



Foreword

Akayesu 10 years on

It is the inequality and systematic de-humanization against certain groups
which makes them susceptible to violence. When those who perpetrate sexual
violence can do so with impunity, without justice being done, the violence
and gender inequalities which give rise to such violence are perpetuated, with
no solace for victims. As a Judge in the International Criminal Court, and
former President of the International Criminal Tribunal for Rwanda, I heard
many harrowing accounts of human rights violations and sorrow from indi-
viduals who refused to remain silent, seeking justice rather than revenge. To
redress the suffering, individual accountability and responsibility for crimes
of sexual violence must be pursued. The aim must be not only to punish
perpetrators, but to deter violations of human rights and advance gender
equality; and in times of war, also to promote justice and peace.

Rape and sexual violence are sustained by the patterns of gender inequality
which cut across geo-political, economical and social boundaries. Justice is
needed on the individual and national level to redress rape and other expres-
sions of sex inequality that women experience as a part of their everyday
lives, as well as on the international level for sexual violence and other crimes
perpetrated in times of conflict and war that are not effectively addressed at
the national level. I was appointed UN High Commissioner for Human
Rights in 2008. On behalf of the United Nations, my Office seeks national
and international co-operation to assist and support governments in their
efforts to promote human rights. This is not just a matter of overseeing the
equality of laws which protect fundamental human rights, but also of focus-
ing on the implementation and enforcement of those laws to make changes
which will affect and improve individuals’ lives in the struggle for social
justice.

Accordingly, I was pleased to be invited to speak at the Durham University
conference Rethinking Rape Law: Akayesu 10 Years On in July 2008. This
conference marked the tenth anniversary of the judgment of the ICTR in the
case of Akayesu in which the mayor of Taba commune in Rwanda was con-
victed for genocide, explicitly including rape as a form of genocide, and in
which rape was defined with a focus on the coercive circumstances in which
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the violence took place rather than the absence of consent. In this case, the
Trial Chamber, of which I was a member, greatly expanded the international
community’s ability to prosecute gender-based war crimes. Equally signifi-
cantly, the jurisprudence it provided has been taken as a starting point to
review laws of rape elsewhere, to debate reform strategies in other arenas, and
to consider the role of women and feminists in bringing about change at
national and international levels.

It is from this successful forum of discussion and debate that this collection
of essays has emerged. Contributions are made from internationally
renowned scholars across the world, providing fascinating insights into the
laws across different cultures, continents and contexts. To this end, the book
encourages different ways of thinking about rape law and reform — from
substantive legal changes, to implementation and enforcement — in order to
rethink rape in different contexts — from sexual violence in the home as a
method of dominance, to rape as a weapon of war in armed conflict.

In reading the chapters of this book, 1 am reminded of the obstacles which
block the path to gender equality and women’s freedom from sexual violence.
However, we must not only look forward to the difficulties and challenges we
face, but also reflect on how far we have come and the fundamental changes
that we have witnessed, such as Akayesu. Our past and our progress can
inform our thinking, providing the insight and encouragement to consider
the ways forward towards gender equality and social justice, welfare and
peace.

Navanethem Pillay, UN High Commissioner for Human Rights
Geneva, September 2009



Acknowledgements

The original inspiration for this collection came from the 2008 conference,
Rethinking Rape Law: Akayesu 10 Years On, held at Durham University,
UK, and organized by Clare McGlynn. The conference brought together
an impressive range of scholars, activists, lawyers and policymakers from all
over the world. The plenary presentations, from Navanethem Pillay (UN
High Commissioner for Human Rights), Catharine MacKinnon (Michigan
University), Liz Kelly (London Metropolitan University), Karen Engle
(Texas University) and Jessica Neuwirth (Equality Now), amongst others,
generated challenging debates about all aspects of feminist thinking and
strategy around rape law.

The conference was only possible due to the sponsorship of the British
Academy, the Society of Legal Scholars and the Government Office for the
North East. Durham University also helped with the administration of the
conference, as well as providing financial support via its Institute of
Advanced Study, the Centre from Criminal Law and Criminal Justice and the
research group ‘Gender & Law at Durham’ (GLAD). Particular acknow-
ledgment is due to Erika Rackley at Durham University who provided organ-
izational help and assistance which was well beyond the call of duty or
friendship.

A collection of this sort does not come into existence without the involve-
ment of a great number of people. We are indebted to Colin Perrin for his
enthusiasm towards the project and to the copy-editors and production team
at Routledge for their assistance. We are also grateful to both
Nikki Godden and Laura Graham for their help in formatting the manu-
script prior to submission and Nikki also helped with the index. We extend
our thanks also to the contributors, whose diligence in meeting deadlines and
constructive approach to engaging with our editorial comments has been
hugely appreciated throughout.

Finally, we would like to express our gratitude to the many colleagues and
friends who have supported our work on this project, most especially Fiona
Raitt, lan Ward, Celia Wells and Nicole Westmarland.



Contents

List of contributors viii

Foreword X1v
BY NAVANETHEM PILLAY, UN HIGH COMMISSIONER FOR
HUMAN RIGHTS

Acknowledgements xvi

Rethinking rape law: an introduction 1
CLARE McGLYNN AND VANESSA E, MUNRO

PART I
Conceptual and theoretical engagements 15

1 From consent to coercion: evaluating international and
domestic frameworks for the criminalization of rape 17
VANESSA E. MUNRO

2 Rethinking the criminal law’s response to sexual
penetration: on theory and context 30
JONATHAN HERRING AND MICHELLE MADDEN DEMPSEY

PART il
International and regional perspectives 45

3 International criminal law and sexual violence:
an overview 47
ALISON COLE

4 Learning our lessons? The Rwanda Tribunal record
on prosecuting rape 61
DOR!S BUSS



vi

Contents

5

The force of shame
KAREN ENGLE AND ANNELIES LOTTMANN

Everyday rape: international human rights law and
violence against women in peacetime
ALICE EDWARDS

Defining rape under the European Convention on
Human Rights: torture, consent and equality
PATRICIA LONDONO

Rape law reform in Africa: ‘more of the same’ or
new opportunities?
HELENE COMBRINCK

PART Ll
National perspectives

9

10

11

12

13

14

15

Feminist activism and rape law reform in England
and Wales: a Sisyphean struggle?
CLARE McGLYNN

All change or business as usual? Reforming the law
of rape in Scotland
SHARON COWAN

Rethinking Croatian rape laws: force, consent and
the ‘contribution of the victim’
IVANA RADACIC AND KSENIJA TURKOVIC

Rape in Italian law: towards the recognition of
sexual autonomy
RACHEL ANNE FENTON

Rethinking rape law in Sweden: coercion, consent
or non-voluntariness?
MONICA BURMAN

Canadian sexual assault law: neoliberalism and the
erosion of feminist-inspired law reforms
LISE GOTELL

Rape, law and American society
DONAILD DRIPPS

76

92

109

122

137

139

154

169

183

196

209

224



Contents vii

16

17

Criminal law and the reformation of rape in Australia
PETER D. RUSH

Reforming the law of rape in South Africa
SHEREEN W.MILLS

PART IV
New agendas and directions

18

19

20

21

22

Independent legal representation for complainants in
rape trials
FIONA E. RAITT

Jury deliberation and complainant credibility in rape trials
LOUISE ELLISON AND VANESSA E. MUNRO

The mythology of male rape: social attitudes and law
enforcement
PHILIP N.S. RUMNEY AND NATALIA HANLEY

Violence against women in Seuth Asian communities in
the UK: a culture of silence
AISHA GILL

Sexual assault of women with mental disabilities: a
Canadian perspective
JANINE BENEDET AND ISABEL GRANT

Index

237

251

265

267

281

294

308

322

335



Rethinking Rape Law:
an introduction

Clare McGlynn and Vanessa E. Munro

Rape, and rape law, have been key sites of feminist struggle — whether nation-
ally, regionally or internationally — for decades. The need to lift the veil of
privacy in order to protect the vulnerable has been increasingly acknowledged
and respect for a person’s right to sexual and bodily integrity has become a
prevalent theme in contemporary legal and policy discourse. At the same
time — and despite the fact that, in several countries, there has been a marked
increase in the number of sexual assaults reported to police — conviction rates
for rape typically remain disconcertingly low. There is convincing evidence
which suggests that spurious and highly gendered ‘rape myths’ continue to
inform both the popular and penal imagination; and rape complainants who
make it into the courtroom often still endure invasive and hostile questioning
from defence counsel without any form of representation, and often with
inadequate witness preparation or post-trial support.

Progressive reform of rape law has been an ongoing process: and often
a painfully slow one. While in some jurisdictions any change to existing
doctrinal frameworks for conceptualizing and criminalizing rape has been
stubbornly resisted, in others there has been an almost incessant process
of consultation and legislative ‘tinkering’ as new initiatives are developed
to address old problems, often with disappointing, limited- or unintended
counter-productive results. Common-law legacies have bestowed a level of
doctrinal and/or operational scepticism in relation to rape. Sir Matthew
Hale’s seventeenth-century insistence that rape allegations are easy to make
and hard to dispute, especially given the frequent absence of corroborating
evidence, though less explicitly endorsed in modern times, continues to
inform investigative and prosecutorial perspectives in most jurisdictions. The
historical conceptualization of women as property — first of their fathers and
then of their husbands — as well as the more contemporary correlation
between women and ‘honour’, accentuated in certain minority communities —
has generated obstacles to the recognition of all forms of non-consensual
sexual activity as violence, and has embedded into the law — if not sub-
stantively, then evidentially — a requirement that women resist their assail-
ant’s advances to the utmost (both verbally and physically). In this context,
difficult questions have been asked about the ability of legal doctrine —
however reformulated — to produce real improvements at the level of practice.



2 Introduction

These challenges have been particularly evident at the international level
over the past decade or more. While the link between sexual violence against
women and militarism is by no means new, the highly visible and instru-
mental use of rape as a weapon of war in recent conflicts, together with the
blossoming of an international criminal jurisprudence, has provided impetus
for increased condemnation. The applicability of conventional consent-based
analyses of rape in these contexts of displacement, violence and intimidation
has been the subject of much critical concern, generating alternative con-
ceptualizations that some have argued also provide a more appropriate
response to sexual violence in times of ‘peace’. While debate on this issue
continues, it is clear that the multiple axes of oppression - racial, ethnic,
gender, and so on — that stratify the use, and meaning, of sexual violence in
wartime has promoted a more intersectional and complex approach, and
that this too can generate fruitful insights in non-conflict contexts.

This collection of essays arose out of a conference, held at Durham Uni-
versity (UK) in 2008, to mark the tenth anniversary of the Akayesu judgment
of the International Criminal Tribunal for Rwanda (ICTR), which saw the
first conviction for genocide and war crimes based on rape (ICTR-96-4-T,
Judgment 2 September 1998). The Akayesu decision has been heralded by
many as a victory for feminist activism — experiences of sexual violence ini-
tially marginalized in the indictment were repositioned as central and were
met by the Chamber (and in particular — perhaps not coincidentally — by its
sole female member, Judge Pillay) with staunch condemnation (see Buss, Cole,
and Engle and Lottmann in this collection). Reflecting on the significance
of Akayesu provides an occasion for engaging with broader debates about
the role and relevance of law as a mechanism for securing change in the con-
text of rape ~ and indeed other entrenched socio-cultural phenomena. More
substantively, the judgment also affords an opportunity for reappraising
foundational assumptions about the nature of the wrong of rape and
the appropriate legal response thereto. The Chamber in Akayesu expressly
eschewed attempts to prescribe a list of sexual acts that would constitute rape
and purported to abandon the consent threshold, replacing it with a focus on
the coercive circumstances in which the act took place (paras 598 and 688).
This, some have argued, rightly privileges surrounding context and structural
inequality, and moves away from the inappropriately individualistic focus on
sexual autonomy reflected in the consent threshold (MacKinnon 2006; but
see also Munro in this collection). In these ways, then, the concerns that the
Akayesu judgment gave, and continues to give, rise to render it a symbol of
the myriad broader debates about feminism and rape law which are currently
taking place both across and within national jurisdictions. And while the
contributions in this collection create a profile that is far wider in its remit
than a narrow focus on Akayesu would permit, they all speak — explicitly or
implicitly — to the debates that engaged the ICTR in that case.

The aim of this book is to provide a critical appraisal of recent develop-
ments in rape laws, across a range of diverse jurisdictions. Spanning national
and international responses, the book explores the parallels and dissonances



