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Preface

In the European Communities a strong competition policy will play a fundamen-
tal role in maintaining and strengthening the internal market. This is spelled out
in the Commission’s White Paper from 1985. That year, which saw the publica-
tion of the Danish edition of this book, an impressive volume of precedent es-
tablished by the EC Commission and the European Court of Justice had already
developed EC competition law. Apparently, however, the EC authorities only
attached relatively subordinate importance to the economic factors in the assess-
ment of certain restrictive contract practices. Information from parallel US fields
of law, on the other hand, revealed that judicial evaluations and decisions involved
the inclusion of economic aspects to a steadily increasing extent. This discrepancy
prepared the ground for this dissertation.

Several chapters have been rewritten since the year of the Danish edition. Oth-
ers have been revised to a minor extent only.

It is my hope that this book may contribute to the theoretical discussions within
the field of competition law and may be applied for a practical purpose by the
many interested circles engaged in competition law in Europe as well in the
United States or elsewhere.

Financial support for the translation and publication of the English edition has
been granted by the Commission of the European Communities, by Margot and
Thorvald Dreyer’s Foundation and by anonymous sources. I bring the donators
my very best thanks.

Copenhagen, autumn 1989

Jens Fejo
Attorney, dr.jur.

vii



Survey of Contents

PIEFACE  cicusicossmsmsomsssenvanvarsomunuyssmensnnsmss syss spsnssnss foid Geasbemssmssasmusnarocmrasense vii
Table Of CONENLS ....cceieuiieiiriiciieiieiecicc ittt sne e sar e ses s s sesne s e eneane ix
Chapter 1. Introduction to the Book awsasmissemmsmisissssissmsmsnses 1
Chapter  II. Principal Points of Antitrust Law. The Goals of Antitrust.

The Basis of this Book. Terminology ..........ccccocveiieriericrinnnnn. 21
Chapter 1II. Market Performance and Industrial Market Structure ............ 37
Chapter IV. The Rule of Reason and the Per Se Rule in American

ANULMISE LAW' cixawiovasmissmmsomsmaimssssvmsssmammess i mamssaeiaisvies 79
Chapter V. The Per Se Rule and the Rule of Reason in

European Law ... sne e sacs s e 105
Chapter VI. Agreements between Competitors about Prices and

Market DIVISION ....ovoiviriiiiiiciecienieciin s siae e s eaes 121
Chapter VII. Vertical Market ResSIICHONS «iveiiviivecriniirenieerereereeneeae e 155
Chapter VIII. Refusal to Deal ..o e 249
Chapter IX. Tying ATTANZEMENTS w..oouiruirteerearirreeieerenerieteseeeianseeseeesneseceenes 287
Chapter X. Licensing AZréSments ... uisisssissnsssasssismssrsvimmsmsmssrsssimmioing 311
Chapter XL Conclusion ..o ieceerene e eseecneesecneeens 305
ADDIEVIALIONS  ..oviiiniiciciiciceieeccrcntrsscre s esssssacssasssnssesseseasesmsesssessssessersesasen 371
Table of Judgments of the European Court of JUStCe ..ccccovivvrnvenveiinnianianne 375
Table of EC Commission DeciSions .......cccoiiiiiiinicinieiineesree e 379
US. (Court DeciSIONS sswssirsisissvs somsmssssssssssess ssemsssmmmess iy sssssonssrassases 385
BiblIOZraphy ittt 389
157151, R N R T LT NET LT 415



Table of Contents

Chapter 1
Introduction to the Book
A. THE PURPOSE AND STRUCTURE OF THIS BOOK ...cooieeviiieiieieeiciieiecins 1

B. Is ir PossiBLE TO DrAW UsEFUL COMPARISONS BETWEEN
AMERICAN ANTITRUST LAW AND THE COMPETITION RULES

OF THE, BT c.....oroemmaressnesssnsesnasing suisssdbeniss isseiinsiuss §5om i sovs asmerovsinens 8
1. PTODIEIMS otiiiiiiiiieiieiiiieseiiiiae e eee i er e e s e sr e e e e e s e e s e e e s e e e s aeeeaaasaaaeaaeaanes 8
2. RESEIVALIONS c.vitieeieseeeeeiiiieeeeeeeeeessesseeseessesnssseseeeessssssssseseennsnsesanes 9
3. Reasons for Comparing Common Market Competition Rules
with American ANtITUST LaAW ..ovvivviieiemeiriireeereisriseeeeseeesseesseseaneian. 12
&, CONCIUSION ..oeseiomessssnessdsnssssaserin Srisss amiiameivg sT5H VSRR MRS SIHERRS ToF o3 EHTER 18
Chapter 11

Principal Points of Antitrust Law.
The Goals of Antitrust.
The Basis of this Book. Terminology

AL INTRODUCTION oviiiiiiiiieieiiiieiieeiee e e eeiee e eeese e e e e e steaee s e e e s e e et aeesaeseeeeaeeeianas 21
B.  LEGISLATION 1iiiieiieiiiieeeesieeeieessseeeesessseessssensssnnsssnsssnssssssnsnsnssssssssnnnes 22
L., AfOutling of WS LESISIatON m.nvumssomsnsmvussnmvoms siwssisssomssassmissnss 22
2. EC LegiSlation .....ceieieieiiiiie ettt se e s aa e s 26
3. QOther Antitrust Legislation scsssieississnissimmmiimsammsisimess 28
C. THE GOALS OF ANTITRUST RULES tiiiiiiiiiiiiiiiiiiieeiieiieeeseeeeiven e i 28
D. THE BASIS OF THIS BOOK ..oiiiiiiiiiieiiieeeeeeeceeeee e s 33
E.  TERMINOLOGY .iiiiiiiiiiieiiesieiesieiieieiseniesssesiseossssssssssssssmsnsssnssssnssenssones 35



CONTENTS

Chapter III

Market Performance and Industrial Market Structure

—ORPN=m >

el

QmPRPO—m

56 1200) L o 1 [
THE PRINCIPAL PHENOMENA OF THE MARKET CONDITIONS ....ccoeunenn.
What Is Market SIructure? .......c.ococeeeceriecenieencnceninesnnieseeeneseeane
What Is; Market Conduct? .:cssmmssisssamsessmmasessaass sissssonssmssssss
What Is Understood by Market Performance? ........ccccccovviviacns
Summary. The Economic Theories and the Legal Use ..............
THE EXTREME NMARKET STRUCTURES ..sx0siosasusvesnsossssiasonsssseosnssansons
Perfect COMPEHITION .....coviviiriiieiiiereicricescctee e oo ens
8, CONCEPE vismmmiveriemusmsmins e SN S SR e e SRR
b. Market Conduct under Perfect Competition ............ccccceuenne.
Absolute MONOPOLY .....ccoveviiecriiiiiiiicier et
Bo  VCONBEPE cusiunsossmsssomsussusnissiossansionss 5aesvaasssssssts sassssas sy s ses sa8swmersss
b. The Market Conduct of the Monopolist ........c.cceeviuivvnicnucnne
Market Conduct and Market Performance under the

Extreme Market StIUCIUTES .......covvueviuiiiiiieniieiireesiee e e s eseeeaen s
Does Perfect Competition Result in a Better Market

Performance than Does Monopoly?.......c.ccvvenvieveiiiiiiiininnieennnnnn.
IMPERFECT COMPETITION ...oiiiuireiueiiienisinsresaseassessesssesaesnessennassesnenees
A Survey of Some Case Groups ........cccceeveeeemrerirenreneneseneesneneas
The Homogeneous MatkeE ... osescasssissisvinsssms svovsamssninsmsnsiasss
a.  Partial Monopoly........ccoccviriiiiimiiiineneeee e
b:  Pure OligopolY wivrmsssirmaiinisesiimsmmmmmsmearasrasmssnrnosassseraens
c¢. The Homogeneous Market - A Summary.........ccceeecvreneannnnns
The Heterogeneous Market ......c.cccoveeereneneecseieeieienie s
4, Concept and EXiStENCE: ....cicssusmvismiisvismisssissisimirassonnsancons
b.  Monopolistic COMPELTION ......coeveeriireneeiirieieieeieenieie e
c.  Partial MonopOlY ......ccccovueiiemienierierecieeeecre e
A OLSOPOIT ommessesvunssssassnissmmsssismssassmsvsssssimsmmasisis@issmaassisassnmns
COORDINATION OF MARKET CONDUCT ...cuvvetimieiieieeeresae s
Cooperation between Enterprises in Oligopoly Markets..............
Price Leadership ......ccocviiiiinieiiieiieeiicinesiesie s eases e snsssesnens
Informal and Spontaneous Coordination ..............c.coeeeevveveeennnn.
Closing Remarks on Coordination of Market Conduct...............
WORKABLE COMPETITION ..eveuiuiuieeeieiasiessessssssssseseessssnesssnesssnssnns

56
59
59
61
61
62
62
63
63
67
67
68
69
69
72
73
74
74
76



CONTENTS

Chapter 1V

The Rule of Reason and the Per Se Rule in American
Antitrust Law

A, INTRODUCTION .ocivvieisnusnaseesesssnsssnseeesesssssenssnsesssssensssssnssessssanssnsssessess
B. JupiciaL PracTicE BEFORE 1890 (THE SHERMAN ACT) cccovevererveenne
C. THe OrIGINS OF THE RULE OF REASON AFTER THE ENACTMENT

OF THE SHERMAN ACT cooeiiiiieieieeerriereareanreereeseseesseaesassessessaasessssssessaees
D. THe ESTABLISHMENT OF THE PER SE RULE ciovoiviiiiviiviiviiiiniireieiiinnns
E. THE INTERRELATION BETWEEN THE RULE OF REASON AND THE

PER SE RULE veeviiiiieitiirieeceeesnreeeseesessnnseeseessesassssssssssssssssssasesssnsane
F. SuMMARY OF THE EARLY DEVELOPMENT ...ciicciieissivassersocsnsnsnsosncnsanss
G. CRITICISM OF THE PER SE RULE eeeiiiiiiiiiecee et
1. Professor Oppenheim’s and the Business Advisory Council’s

Criticism of the Per (S8 Rul&iiu.scssssnsissssssasamsesssmsemsaniosson sswasaannson
2. Reactions to the Per Se Rule CritiCiSm .....cooeeereuvmmevmmemssemensereesens
3. CONCIUSTON < oocicmsomscs sssimamvs 5 e SRRV AR Ao RS TRV~ S S SRR FF 6757
4. New Criticism. The Chicago School........ccccoiiiiiniiiiicniecnn.

Chapter V

The Per Se Rule and the Rule of Reason in
European Law

INTRODUCTION ieiiiiiieiiieiieieieeseiieiaesieieesenssasaeseneaasseassasassanssssssnsannanssans
Tue CoOMMON MARKET'S ANTITRUST RULES. PROHIBITORY
LEGISLATION WITH EXEMPTION POSSIBILITIES ....covtmevemermmmereressenssmmsrine
Does EuroPEAN CoMMUNITY LAw ConTAIN A PER SE RULE? .......
Are Articles 85 and 86 of the EEC Treaty Per Se Rules?........
Does Secondary Community Legislation Contain a
Per Se RUIEY.......iiiiciiiiesecinsecsesssnsrssssnssssrnsansasnsesssasssssssnssnsonsan
Has the Per Se Rule Been Approved by the European
(@0 111
Has the Commission Accepted a Per Se Rule? ......ccooveiiiinn.
EUrROPEAN ANTITRUST LAW AND A RULE OF REASON .......cccovnneeeee..
The Prohibition in Article 85(1) and a Rule of Reason.............
a. The Perceptibility of Agreements - The Minor

Agreement NOHCE ::usumsrvessiviverisnismessromsssivsnsesiississnissisasnisnssss
b. The Commission’s NOUCES ..ccoviuueiriiiiiiiineeeeeeescesisssseeeeseniinns
c.  Summary: Article 85(1) and a Rule of Reason ...................
2. Does the Exemption in Article 85(3) Constitute a
Rule of REASONT ......oiiiiiiiicciieeeee et eeena e e s senes e

MEO R

W

=g

79

81
87

89
90
92

92
95
97
97

109
112

Xi



CONTENTS

Chapter VI

Agreements between Competitors about Prices
and Market Division

S el 2

W

p—

Xii

INTRODUCTION avessvvsencsrsmpssssaimersssisssscsis b onasisussboniuiboadotssuvennyesseisois
The Critical Attitude of the Antitrust Authorities .............cccc.....
The Reason for the Opposition: Possibility of
Market POWET ......oocviimiiiiiiiiciimicni s S TR
Are Price and Market-Sharing Agreements Always
Dangerous to Competition and Detrimental to Society? ............
Outline of the Remainder of the Chapter .........ccocoviciinnicnnn
PRICE AGREEMENTS! o5 5535w ssssssunssssessassassummssstesissssn s ehsoisassassasiasnsass
Per Se Prohibition against Price Agreements in
US-ANEATUSE AW wiovsorcsinissioansssnissssssanimnsivisuiassivssniauismssiviarsssssss
Strict Attitude towards Price Agreements within
Common Market Law ......o..ooiuiiiiiiiiiiicienese s e
Assessment of Price AZreements.......cocueivvevnnirinicsinieieeen
a. The Effects of Price Agreements under
Different Market StruCtures ..........ccoceoeeceerecrsecrenieieneaaaiea
1°. Price Agreements and Seller Concentration ..................
2°. Price Agreements and Product Differentiation ..............
3% Market Entry Barmiers sisssseses ivsvmeissiaiinionss s sssssass
4°. Final Comments on Price Agreements and
Market STructures .......oceceeeririeecrceere e
b. Enterprises’ Consideration Regarding Cartels...........c.couenee.
19, Price Agreement AdVantages .......c.covcevereerienenicveininenns
2°, Costs Relating to Price Arrangements .........ccccooeeeuvuenn
3°. Final Comments on the Cartel Considerations
Of ENEEIPIISES wvvirieiirirenieeieeesicsveeeeeeressesieesaeereeeasesaeennes
c¢.  Why Are the Authorities Generally Hostile towards Price
AGTECCMENLST i:sussuusssusasasesusmonsssssissasssniss ssssnssansssssssissnsssvdonsasss
d. Price Agreements Made to Avoid Ruinous Competition ....
e. Price Agreements and Efficiency Advantages.
Protection against Unfair Competition .........ccccevevieriiennanens
f.  Summary of the Evaluations. Some Viewpoints ..................
HoRiZONTAL. MARKET DIVISION s:uussssscsvississassssssssisssminsssssonsrnanssvssa
Market Division lllegal Per Se Within US Antitrust Law .........
The Common Market’s Strict Attitude towards
Market DIvISION ..o e sae s svae s sene e esieenas

121
121

122

123

131
131
134
135

135
135
136
137

140
141

147
148
149



CONTENTS

Chapter VII

Vertical Market Restrictions

N AN E>

REASONS FOR VERTICAL RESTRICTIONS .eoveiiciicriiiiicnnasansanenennns 155
VERTICAL PRICE FIXING ...uuuorrerrannenenserensersemsensonnnnsnsmensessssssenrenssvsins 159
AMETICAN PTACHICE: s.vsvsssovassssssssusinnsssssssnssssssimsssaspmansaiobnidxind essessss 159
Common Market PraCtiCe ......o.eieecieoioinrieeereinrieieeeeesemsicssseeseessenaes 160
OTHER VERTICAL RESTRICTIONS ...uuuucisieensenssnsssenssensrssssssnssnsarssssonisases 163
SOle DISITIDULION ..oiviiiiiereeeisiiiniiereeeesisnreereeeeesinsaeeaeeanassnnanaassessinnan 163
Territorial and Customer ResStriCtions ........coovvevveeeeeeeeersineaeeeasennns 164
a. The American Attitude towards Territorial and
Customer RESICLIONS ..viviiiiiiariiriereceieriinrieresceeerarassessesesssnaenen 164
19. The Previous Judicial Attitude 164
2°. The Supreme Court Decisions 165
a°. The White Motor Case ......ccooveveeeeeiirnreieeeeneeeinacenens 165
i.  Subject Matter and Legal Decision ................. 165
ii. Assessment of the White Motor Case.............. 166
b®. The Schwinn Case ......cooeeeeieireieeeeeeeacrireaereeeerernnenes 167
i.  Subject Matter and Legal Decision ................. 167
ii. Assessment of the Schwinn Case ......c..ccocc.u.. 168
¢® The Sylvania Case .....cccccevveeveeroiiroreeniecnneieeeneees 170
i.  Subject Matter and Legal Decision ................. 170
ii.  Assessment of the Sylvania Case .........c.c........ 173
3°, Summary of American Law Relating to
Territorial and Customer Restrictions ........ccccceeeveceenrnnne. 173
b. The Attitude of the Common Market towards
Territorial and Customer ReStrictions ...........cocoveeereeeeiesinnnns 174
1°. Territorial ReSIIICHONS ..veeeeeeiiveeereeeeiiisiaeieeeeeevssneaneeeeennns 174
a®. The Story behind the Grundig Case .........cccccco... 175
b°. The Grundig Case. The Commission’s
IDBCISTON ., ioniwe cvmrrsmevasuommmanca i FEATEISTR Tt b e sanFaiTheb e mdbabania 176
¢.® The Grundig Case before the Community
COUTT e ee e e e e e e e e e enaeeeennaeeseseesaesmnaeeeiensaesn 177
. Subject Matter ......ccccomiireiniinreieerreeene e 177
ii. Assessment of the Grundig
Court DeCISION ..vuviveeeeeecciianree e e ieiaaseeeeescieanesaees 179
d°. Subsequent Judicial Development ..........cccccveenn. 179
1.  BXport Bans :.cocusasmamasmssmasaiismsseansss 180
ii. Territorial Protection by Means of
Price and Discount Systems ........cccccoeeeeeeueennnne. 184
iii. Threats to Stop Supplies. Control
(o il % (070 1| (01 3O DRI 188
iv. National Guarantee Schemes ....c..ccccoeinveviiinnnnn. 190
v. Other Measures Dividing the
Common Market.......c.ocoooiieeiiieeecie e, 191

Xiii



CONTENTS

X1v

e°. Summary of the Common Market Attitude
towards Territorial Restrictions ........cccceeeeiiiivienianns
2°. Customer and Other Vertical Restraints within the
Common Market .....ccoooeeiireiiieiieircreiiieriiesaee s cnensnnsenens
a®. Selective DISHIDULION viisswsisresiassssssssonsoissanassrparsrs
b°. Other Vertical ReSIHICIONS ..ovveveererrvreeenenrieiiieereenes
¢®. Summary of the Common Market
Attitude towards Customer and Other

Vertical ReSIICHONS ..cuvvevrueuencncnccacsiinisinsinnccsiinsncneas
3. Reflections on Territorial and Customer Restrictions
in Vertical AZréements .....uuuismssmmsssssrssssissvassscssassaossasansssssasonss
a. Differences between Horizontal en Vertical Market
Restrictions. Intra- and Inter-brand Competition ........... e
b. Vertical Market Restrictions in Different Market
SELUCIUIES vevvenoeonensessonsomnsassmnsmsmesssssississsivsivasssssssvesvirsssisssssavansss
1°. Vertical Restrictions and Enterprise
CONCENITATION ..eceeieireeeeeeeeiianeaeeeeseemennasaseessemsaneaeeeessannans
a°. Only One Manufacturer q...ississsisessissessamiaimesioss
b°. Few Manufacturers. Standardized Products ............
c®. One Large and Many Small Manufacturers.
Many ManufaCturers . usisiisisssssssissvossssssnssssessansass
2°. Vertical Restrictions and Product Differentiation..........
3°. Vertical Restrictions and Barriers to Market Entry ......
A% DEFINIION ocoiiossvseessansessusanmssescassensansanssesssssanssssssssrrsnns
b°. Sources of Barriers to Entry .......cccoveviiiiiiiincninnnn.
¢®. The Influence of Entry Barriers on Market
Conduct and Performance ......c.ccveeeeeeevceiieeecececiinnes
4°, Further Evaluation of Vertical Restrictions within
Different Market StruCIUTES: ..ousscsivessswsosmassivsssssmasammassss
a®. Simple Sole Distribution Agreements.....................
b°. Sole Distribution with Absolute Territorial
ProteCtion ..c.coocevieiiiiiiiiieiiieieieisesiseeiieeeearecseeaeeseeaenee e

i.  Absolute Territorial Protection May Be
Very Pernicious if the Manufacturer Is
8 MONOPOLISE 1uveersvrisssiniaissssismumvssssinmmasissassanias
ii. The Importance of Absolute Territorial
Protection in Relation to Standardized

Products ...t

¢. Vertical Restraints and the Life Cycles of Goods ...............

d. The Marketing Strategies of the Firms ........c.cceiiniviriiinnnns

€. Dealer INCENUIVES ..coviiiiiieiriirreeeiierteeeseesieeesae s e

t.  Price Differentiation swswswsssiississimmisimsissmsemswissisnaivas

g. Economies of Scale .......coooviiiiiiiiiiiiieiiiee i

h. Security and Health Control .......c.cocecievevoiniiiniieeiieeens

b SUININALY sossssssessssiass ivisviswssssssios ssassassasssnsnavasssssosigasanissssiissss

4. Legal Vertical Restraints in EEC Law ......ccccoooeeiiiiiiiiiiiicnnn,
D. SummaRry AND CLOSING REMARKS ON THE CHAPTER ..ccoecreriiereinennns

200

201

201
201
204

206
207
208
209
210

212

214
214

217



CONTENTS

Chapter VIII

Refusal to Deal

A. APPLICATION AND BFFECTS rsosmsssisiassessssussnsoss assssosovssninssnssorvessanssnissann 249
B. THe VARIOUS TYPES OF REFUSAL TO DEAL ..cveoiiiiiiicrieieen, 252
1. Individual Refusal to Deal .........ccccvveisminninmemisnessaasssanessaenennas 252
a. American Law on Individual Refusal to Deal
The Colgate DOCIINE c.vv.serermrissosssssssarassorsssssssssbiasasiviamisn oo 252
b. The EEC Attitude to Individual Refusal to Deal ................ 256
2. Refusal to Deal with the Aim of Creating Distribution
SYSTEIILS 1,522 550 o0 S5 52 Srabenarimmnsme s VSN o G VSRS ER Y RSSO FASS 256
3. Concerted Refusal t0 Deal .c.cvvucismsivicisasssmmmsmpmmsssssissssssasrasssasaves 257
a. American Law in Respect of Group Boycotts .............oe..... 257
1°. The Supreme Court's Development of Per Se
Prohibition of Group BOYCOUS ......ccccueiiiviicuiniicieiiie. 258
a°. Early Cases on Group Boycott.........ccoiueeruivinennenrnennnns 258
b°. Evaluation of the Early Cases ........cccocuvmiiiniinnineninciieenn. 260
c®. Legal Practice after the Paramount Case..........c.ccccoe. 261
d®. The KIOT'S CaS€ .cccuereerecieeerriirieeniieeieeseeeeeeeseaeesneeneens 264
e°. Questions Open after the Klor’s Case .......ccccoeecvecniinnae 266
2°. Some Preliminary Observations on American
Practice Concerning Group BOyCOttS ......ccccocevivviiaiininne 268
3°. Are there any Signs of a Change in the
Supreme Court’s Attitude? ........cccooiviiviiinininiiniiicnieiene. 271
b. EEC Law on Collective BOYCOLLS ......ccceeviivucinicniniiniiuninanans 272
C. OBSERVATIONS ON CONCERTED REFUSAL TO DEAL MAINLY
WITH A VIEW TO EEC LAW c.ooiiiiiiiiiiiiniciicrinirciccieeecccvecisnneaes 276
I. Refusal to Deal and Article 86 ....uiimsmsosssissmmissomasssiasizsassssvass 276
2. Reflections on Collective Refusal to Deal and
EEC AW .....cccrrreorssanressnpensesmanessanmssssssnsassssssessaramssasspassassansesspassessss 277
a. The Main Arguments for Accepting Collective
Refusal to Deal ....cc..oouciiiiiiiirieicierneeece e 277
1°. Is There Sometimes a Special Need for
Carrying on Collective Refusal to Deal?...................... 278
2°. The Advantages of Collective Refusal to Deal
from a Social Point 0f VIEW i.cicccesusiseisussmssmssmanssassinss 279
3°. Collective Refusal to Deal as Neutral from the
Point of View of Competition ..........coceereeveecrearveenrieranen 283
b. Summary of the Principal VIEWs .......ccccocervvininireneninninnnns 284

XV



CONTENTS
Chapter IX

Tying Arrangements

A. CONCEPT AND APPLICATION ...covivuvemruesirseessunsissnesssssesnssnssnsossessssssinsens 287
B. US ANTITRUST AND TYING:s:s0s0s0s suscossssssssnsos ssus stsnssassvesssas ssasssamsnans 289
1. The Times-Picayune Case ......ccccccooimrirriiniiinniiiniesininec e 290
2. 'The Northern Pacific €ase ....sumimsmsississssasisammsnsiissseiasia 291
3. The LOEW'S CASE 1eorreeieiireieeiiiresierieeaireesaereessnsssesaneeseiasaessnsesenns 292
4. International Salt ........ccooviririiriinimneeienietnne e 293
5. ‘The Paramount Case yusessssssusssvamesvssssninssosmsionioarsssvispisasasssissens 293
6.  The FOrtner CaSe ...ccccceeiieiiriiiiiiniicesieeceiirecse v s svsee s snnes s sneen s 294
7. Summary of American PractiCe ........occoooimeivenmeniinicsiimiiisinnanna 295
C; EEC LAW ON TYING ssusussmonsesssnsuossonssssasssnssssupnsassssosesissersessssisnsssns 296
I, INETOAUCTION ettt ettt e e 296
2. The Provisions of the Treaty on Tying ......ccccvviiniiinininiveninns 296
3. Secondary Legislation and Tying Agreements ..............cccccceeene 298
4. EEC Case Law on TYINE ..cccoviiiiiiiiminiiicniineeie s 299
5. Summary of EEC Regulation of Tying Agreements................... 300
D.  ASSESSMENT OF TYING .iieiiiiiiiiiiiiiciiiciiiieie et 300
1. Problems and Plan .......c.cccoooiiiiiiaciiinieeccee e 300
2. Has Tying Only Detrimental Effects on Competition? ............... 301
3. May Tying Arrangements Be Justified in Special

Cases although they Have Anti-competitive Effects? ................. 306
4. Is it Expedient to Prohibit All Tying Arrangements?................. 307
5. Tying Arrangements and the Attitude of the EEC ..................... 308

Chapter X

Licensing Agreements

Ay INTRODUCTION 555 aues sosnansasasssossnbassssans sossinssis sieuss ssss ssssissoasssuassmesiasaons 311
B. PATENT LICENSING AGREEMENTS ...ccitrutiroueeanseeriuesasseensessssesesseassnesnas 314
1. American Practice and TheOrY . uswsssomsiossimsmamsrvsmnosissnisin 314
a. Per Se Prohibition or Negative Attitude .......c..ccccvvveviniinnnn. 315
1°. No-challenge Clauses ........ccccoeceeruerirereerennvercnenrnerneesaeens 315
2°. Restrictions Beyond the Scope of the
Licensed Technology ........ccccoeviverinieninicniciciiieciens 315
3°. Royalty after the Expiry of the Patent ...........ccueeeenne. 316
4%, Tying ABTECMENTS .uusmsuumsrosms sussssssspsones svsssassasvssisinzinsss 317
59 Package LiCENCE ..coevvuiriieeieniieeeeiee et esie e s enens 318
6°. Horizontal Price AZreements ........cccoevviviveeeerieesneeseesnnns 319
79 Grant Back ..o 320
b. Other Restrictions in Patent Licensing Agreements............. 320
19, Maximum Quality Restrictions ........c.ceecevvievieinrenneninnnnes 320
2°. Field of Use ReSIrCtONS .oovvvevieiiicriiiieiieeeccecieeieinann 321

Xvi



2.

3.

3%
4°.

EXCluSive LICENCE coiiieiiiiieieeeeeeeiiiieseeeeeeceannanase e eeecaenaen
Territorial ReSIIICHONS ...vvvevrersrrrrnssesssnesesssnssssessrenermaessianes

The Attitude of the EEC towards Patent Licensing..........c.........
Restrictions Corresponding to those which Have Been
Prohibited Per Se within American Law or which Have
otherwise Been Met with Negative Attitude ......c..ccceeenennne

a.

1.
2°.

3.
4°.
5°.
6°.

'70

No-challenge ClauSes .......oeeveeeereirvecienuinirieeseeesenecenenas
Restrictions beyond the Scope of the Licensed

TeChNOIOZY .eoveiiiiiiiiiiccit e
Royalties after the Expiry of the Patent.................o.ooe.
TR, disss55000im050ssnasemnia sis st aserssnssu st s e ssaTsprass AT Es TR F ST
Package LiCence .......ccccoviiiiiiiciiniiiinciiciiccics e
Horizontal Price ABreements «cwsssisssasssossassssssosisrasies
Grant Back ..o

Other Restrictions in Patent Licensing Agreements.............

L S

4,

Maximum Quantity ResStrictions .......cc.coceeieaiisiaesinioneins
Field of Use RESIICHONS ..ovvvvvviiiriereerrrreereersierererereeaeaanans
Exelusive LICONEE ..:ocomuwiesimcinmirmimmsssisnisintistmissmisrsnsissumn suss
a°. The Christmas Message and the
Traditional VIEWS ..ooveeeiiiiiiiieeeeeeeeeeeeeeeee e
b°. The Practice of the Commission as to
EXclusive LICENCE ..ocovveiiiiieiiieeeeeceeeceececeecccce e e
¢?. Criticism of the Commission’s Attitude
towards Exclusive LiCeNnce ........ccccvvuiirieiniiiiininnnnn.
d®. The Provisions of the 1979 Draft about
Exclusive Licence i ssisiosa:
. The Nungesser Case
i.  Subject Matter of the Action and
the Commission’s DeciSion ......cccccoeviviinereivienns
ii. The Nungesser Case before the
European Court of JUSHCE ....ocveeveveenerienenne.
iii. Preliminary Opinion of the Nungesser
Decision and of Exclusive Licence .................
Territorial RESUICHOMS crussinswassossmvivsimamermnsivsnissaisnisios

Evaluation of Restrictions in Patent Licensing Agreements ......
Evaluation of the Individual Patent Licensing Clauses .......

a.

1°.
2°.

3°.
4°.
5%,
6°.
7°.
8°.

90

No-challenge ClaUSes ...c.cumisssersmsissuasiossssnssasmsssassinmsvs
Restrictions beyond the Scope of the Licensed

TeChnolOY ....ooiiiiiiiiiiiecc e
Royalty after BXpity Of PAtents.....cowsossosssmsssszseonssons
TYINE ettt e ae e es e v e eneasiees s eaean
Package LACENCE: w.csicsviivwsveivssssssivassvamsvmsmainsssiisiasivisasn
Horizontal Price AZreements .......ccccoeeverviaiicrinieessnencnenn.
Grant Back ..o
Quantity’ RESTACHONS wuusssscssnssssssavmsvesssmavsarsems iinsviismisiss
Field of Use ReStriCtions ........ccccevirenieircninieniscsiesnes

10°, EXCIUSIVE LICEMCE ..o ee e e aeeeeaaaes

CONTENTS

331
332
332

332

346
346
346

Xvil



CONTENTS

11°. Territorial Restrictions. Export Bans.........cccccecciiaaicicans 356

b. Patent Licence and Market Structures ............cccceeereevvvaenennn. 360

€. KNOW-HOW LLICENCE ssiuisoisssssarsvssvsavsessis sosissssrs s so5sissassvis seesssssassss 361

D. SumMmiNng Up AND FINAL OBSERVATIONS OF THE CHAPTER ............... 362
Chapter XI

CONCIUSION iccviviiiininmionenmonnnannsvmsrasssoisaissssanisssssaisivansiabssninssnins 365

Xviii



Chapter I

Introduction to the Book

A. The Purpose and Structure of this Book

Three large American enterprises agree to sell a specific type of product at the
same price. Section | of the Sherman Act lays down that ‘Every contract ... in
restraint of trade’ is illegal. If the agreement made by the three enterprises is
brought before the American Federal Supreme Court, the ruling of this court will
be that, on the basis of the price fixing agreement alone, the Sherman Act has
been violated. The decisive factor in this example is the conduct of the enter-
prises, i.e. the conclusion of a price fixing agreement. In American antitrust law
price fixing is illegal per se. On the face of it this attitude seems strange. Why
does the Court not consider the structure of the market, which is influenced by
the agreement? It could for instance take into consideration the number of other
enterprises operating in the market and selling similar products, or look at the
competing products of the three enterprises. And why does the Supreme Court not

consider whether the agreement is actually detrimental to competition in the"

market in question? It may also seem odd that the Supreme Court apparently
ignores the fact that this agreement may be to the benefit of the participating
enterprises and the consumers by improving the distribution of goods and the
enterprises’ market performance' as a whole. For a price agreement does not
necessarily have ‘adverse’, ‘undesirable’ or ‘detrimental’ effects on the market
performance. It is not unlikely that a price agreement is concluded to counteract
detrimental or destructive competition among the parties to this agreement. It may
create favourable market conditions in respect of the distribution of goods and be
to the benefit of the consumers without causing any significant damage to other
enterprises. The price agreement may have prevented the enterprises from oust-
ing each other from the market. Thus an undesirable monopolistic market struc-
ture has been avoided. It is even conceivable that the agreement has fixed the
price at a level which has ensured continued existence of other enterprises in the

I. In German, French and other non-English books and articles the American terminology is
often taken over. See e¢.g. R. Linda in van Damme Réglementation 88. But see e.g. Harding 48 f.
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market; it may thereby have contributed to the supply of more goods to the
benefit of the consumers.

When in spite of this the American court refrains from discussing these and
other favourable results of the price agreement, it must be presumed that it has
fundamental reasons for doing so. Which are the reasons for the Court taking only
the conduct as such, the price agreement, into account disregarding the market
structure and performance?

To cite another example: An American manufacturer concludes an agree-
ment with an enterprise authorizing it to sell his goods. He specifies the market
area, prescribes the nature of sales promotion and binds the distributor to boost
sales primarily within the specified area. In this case the per se rule will probably
not be invoked. For if such an agreement is brought before an American court,
it will not, without more, declare the agreement to violate the antitrust laws.
Instead the court will focus on the effects of the agreement on the market, the
number of distributors and competing manufacturers, the characteristics of the
goods, the possibility for other enterprises of gaining a foothold in the market,
etc. Another consideration of the court may also be whether the agreement is
beneficial to consumers with regard to supply and prices. In this example the
decision of the court will thus be influenced by market structure and performance
as to whether the agreement is legal or not.

This book will analyze the problem outlined above: How are price agree-
ments, distributor agreements and other selected restrictive practices dealt with by
the judicial authorities, and to what extent are their decisions influenced by the
market structure and market performance?

Such an analysis is of general interest. It can contribute to clarify the rela-
tion between the actual/economic market conditions and the judicial regulation
thereof, thus forming an important basis for recommendations as to how the
practices of the enterprises should be regulated by the judiciary.

The central issue of this book is the rules governing restrictive business
practices. The illustration of the two above types of agreement - price agreements
and distributor agreements - is based on the American antitrust law.

However, the primary concern of this book will be how the authorities of
the Common Market - mainly the European Court of Justice and the Commission’
- have dealt with or are likely to deal with the restrictive business practices that
have been selected here for study. Furthermore, on the basis of the analyses the
book will try to indicate guidelines that should be followed by the authorities in
pursuance of the antitrust policy of the Common Market.

2. Other authorities which may be taken into consideration in this connection are the national

antitrust authorities and the national courts of justice. The national antitrust authorities have been
reluctant to execute and enforce the rules of the Common Market governing competition, cf. J.
Temple Lang 17 C.M.L.Rev. 457, 458 (1980).
Owing to the doctrine of the European Court of Justice of ‘Preliminary validity’, ¢f. Konkurrenceret
og EF 396 ft. the national courts of justice can only decide whether agreements are null and void
because they violate Article 85. As a consequence of the ruling in case 48/ 72, Brasserie de Haecht
no. 2, judgment of 6.2.1973 ECR 1973, 77, the national courts will to a large extent postpone their
decisions as to whether agreements violate Art. 85 until the Commission has made its final deci-
sion cf. for instance H.J. Hackenberger & A. Schmidt AWD 1973, 188, 191 and P.Blok TfR 1974,
498, 537: and also A.Dashwood 33 C.L.J. 116 (1974).

(88}



